IN THE UNITED STATES DISTRICT COURT --:: 7%
FOR THE NORTHERN DISTRICT OF OKLAHOMA = ey

EDDIE SRYGLEY & RUTH ISHAM,
husband and wife, Copey oo VD CLERK
N e DURT

Plaintiffs,

Vs, No. 89-C-1000~E
CENTRAL MUTUAL INSURANCE
COMPANY, a foreign
corporation,

Tt N Vet Vot St Nt Wt Vua” Vgl Wttt Vot Nt

Defendant.

STIPULATION OF DISMISSAL WITH PREJUDICE

COME NOW the Plaintiffs, Eddie Srygley and Ruth Isham, and the
Defendant, Central Mutual Insuruhce Company, and pursuant to Rule
41 of the Federal Rules of Civil Procedure jointly stipulate to
dismiss the above captioned matﬁer with prejudice to refiling on
the grounds and for the reason that all causes of action have been
compromised and settled.

R&spectfully sub

= A

Revin A'V8choeppe1 - OBA# 10467
Attorney for Plaintiffs

Eddie Srygley & Ruth Isham

1408 South Denver

Tulsa, Oklahoma 74119

918) 582-5444

Eola s e

.........

EmmIE SRYGLEY, Pla;htiff

: - 7 ¢
%\,\M‘\ L VD ﬁ\&v L

RUTH ISHAM, Plaintiff




Respectfully submitted,

KNOWLES, KING & SMITH

BY,

- . ’/7// -
R R YA W ey &

DENNIS KING - OBA # 502677
Attorney for Defendant

:Central Mutual Insurance Company

603 Expressway Tower
2431 Fast 51 Street

Pulsa, OK 74105

(918) 749-5566



IN THE UNITED STATES DISTRICT COURT

FOR THE NOR’I‘HEM' PDISTRICT OF OKLAHCMA F -I L E D

AUG 15 1990

K C. Silver, Clerk
29" DiSTRICT ‘COURT

KELLEE JO BEARD, by her
parents and next friends,
Patty and Bill Beard, et al.,

Plaintiffs,
vs. No. 87-C-704-E

THE HISSOM MEMORIAL CENTER,
et al.,

Defendants.

The Court has been adviﬁbd by counsel that this action has
been settled. Therefore it iu:not necessary that the action remain
upon the calendar of the COuﬁg.

IT IS THEREFORE ORDERED that the Clerk administratively
terminate this action in hiﬁ'records, without prejudice to the
rights of the parties to redpen the proceedings for good cause
shown for the entry of any stibulation, order, judgment, or for any
other purpose required to éﬁtain a final determination of the
litigation. The Court retains complete jurisdiction to vacate this
order and to reopen the action upon cause shown.

ORDERED this _ /2 ¢ day ef August, 1990.

-+ JAMES otgtu.xson
UNITED ATATES DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA G ;5
J4¢ W 037
U\S\ , ( L ‘f~
MARY LOU DOW and FLOYD 207 L
.f ( 7 f('
EUGENE DOW, 0y bt

Plaintiffs,

ECONOMY FIRE & CASUALTY
COMPANY,

Defendant.

STIPULATION OF DISMISSAL

COME NOW the Plaintiffs, Mary Lou Dow and Floyd Eugene Dow, and
the Defenaant, Economy Fire & C&Gualty Company, by and through their
respective attorneys, and in accordance with Rule 41 (a) (1) (ii} of the
Federal Rules of Civil Procedures, hereby stipulate to the dismissal
with prejudice of all claims and causes of action involved herein with
prejudice for the reason that all matters, causes of action and issues
in the Complaint have been settled, compromised and released herein,

with each party to bear its own costs.

._ROBEij/?//EH /}%Zzézfzfﬁagi::)
- Attorhey for/Plaintiffs
" HARRY A. PARRISH

Rl (] D

~ Attorney( for Defendant
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IN THE UNITED STATES DISTRICT couRT For THE R L E D’ e
NORTHERN DISTRICT OF OKLAHOMA IN OPEN COURT
N AUG 15 1930
NINTH DISTRICT PRODUCTION CREDIT
ASSOCIATION, . Jack C. Sitver, Clerk
V. Cagse No. B7-C-546 C

)
)
)
)
)
;
BILLY CENE DOOLIN, et al., )
)
)

Defendants.

PARTIQL o

JQUBNALUENIRX“QEMJHDQMEM$_£EDMDECREEHOFWFQRECLOSURE
This cause comes on for hearing before me, the

undersigned Judge of the Unitedetates District Court for the

Northern District of Oklahoma, 6n this ,[ffm day of

1990, the following appearances being entered hy counsel:

PARTY ' COUNSEL

Ninth District Production  G. Blaine Schwabe, III and
Credit Association, an ' Kevin M. Coffey of
association organized and o Mock, Schwabe, Waldo, Elder,
existing under the Farm Credit . Reeves & Bryant

Act of the United States of N
America, successor in interest
to Chandler Production Credit
Association ("NDPCA")

Billy Gene Doolin, Wallace J. W. C. Sellers, Jr. of

Doolin and Mark Lee Doolin W. C. "Bill" Sellers, Inc.,
E and Stephen H. Foster

Virginia E. Orr, f/k/a ' John M. Young of

Virginia E. Doolin, Sara E. Young & Young

Canfield, f/k/a Sara E.
Doolin, and Susan L. Doolin

The Court, having reviewed the pleadings filed in this
case and being fully advised in the premises, finds that this
Court has jurisdiction over the said parties and the subject

matter of this action.



The Court further fihds that Billy Gene Doolin, Wallace
J. Doolin. Mark Lee Doolin, Virginia E. orr., f/k/a Virginia E.
Doolin, Sara E. Canfield, f/k/ﬁlSara E. Doolin, and Susan L.
Doolin {collectively, the "D;blins") have been served with
summons and, by their counsels‘_statements made in open court and
by their counsels’ signatures affixed to this Journal Entry of
Judgment.. have agreed that judgment should be entered against the
Doolins and in favor of plaintiff NDPCA.

The Court further finds that plaiutiff MDICA and
defendants Doeclins have submitted to the Court for its approval a
Stipulation for Judgment, stating that defendants Doolins are
indebted to plaintiff NDPCA in the sum of $37ﬂ&23.¢7m,vdnch
includes accrued interest thro?gh the date of judgment, by reason
of the matters stated in plaiﬁhiff NDFCA s Second Amended
Petition, and that said Stipuléfion for Judgment should be
approved by the Court as requéﬁfed by the pnrties.

The Court further finds that the indsbterlness owed
NDPCA, as set forth in the Stiﬁulation for Judgment, is secured
by first, wvalid and prior lieﬁa in and to the surface and surface
rights only of the following described real property located in
Creek County, State of Oklahoma:

The West Half (W) of the ‘Northwest Qumitev (1Wy) of
the Southwest Quarter (SWH) of Section Five (5).
Township Nineteen (19) Noxth, Range Fight (8) Fast
(Surface and Surface Rights Only):

The West Half (W) of the East Half (F!5) of the
Northwest Quarter (NWy) of the Southwest Quarvter (HWy)

of Section Five (5), Township Nineteen (19) Norvth,
Range Eight (8) East (Surface and Surface Rights Only):



The West Half (W) of the East Half (F’) of the East
Half (E%) of the Northwest Quarter (N¥g) of the
Southwest Quarter (SWy) of Section Five (5), Township
Nineteen (19) North, Range Eight (8) East (Surface and
surface Rights Only);

The South Half (Sk) of the Southwest Quarter (5W) of
the Northeast Quarter (NE3) of the Southeast Quarter
(SEY%) of Section Six (6), Township Mineteen (19) North,
Range Eight (8) East (Surface and Surface Rights only);

The Southeast Quarter (SE¥) of the Southeast Quarter
(SE%) of the Northwest Quarter (NWy) of the Southeast
Quarter (SE%) of Section 8ix (6), Township Nineteen
{19) North, Range Eight (8) East (Surface and Surface
Rights Only);

The South Half (Sk) of the Southeast Quarter (SEY4) of
the Northeast Quarter (NEY4) of the Southeast Quarter
(SE%) of Section Six (6), Township Nineteen {(19) North,
Range Eight (8) East (Surface and Surface Rights Only);

The South Half (Sk%) of the Northwest Quarter (NWi) of
Section Six (6), Township Nineteen (19) NMorth, Range
Eight (8) East (Surface and Surface Rigbts Only): And
Southwest Quarter ({SWy) of Section B8ix (6), Township
Nineteen (19) North, Range Eight (8) East (Surface and
surface Rights Only).

{hereinafter, the "gettlement. Property"”, which is limited to

surface and surface rights only).

The Court furtber finds that the First Stabte Be

failed to object of otherwise res to NDFCA s

motion for default he alternative, summary
judgment, and therefo should be sustained and

judgment en réd against the'?irst State BanKk 0Oilton as
Sted in said motion and’ﬂDPCA’s 2acond Amended Complal

IT IS THEREFORE oRﬁﬁRED. ADJUDGEDR AMD DECREED that the
Stipulation for Judgmeut is approved by the Court, as requested

by the parties herein.

:



IT 1S FURTHER ORDERE@&MADJUDGED AND DECREED that
plaintiff NDPCA have and recoﬁéf an i rem judgment against the
Doolins in the amount of $32%g;iﬂ£}, which includes accrued
interest through the date of juﬂgment, and after the date of
judgment herein at the post—jﬁ&ément interest rate of 7.83% per
annum until paid. .l'l.

IT IS FURTHER ORDEﬂéﬁg ADJUDGED AND DECREED that the
liens of NDPCA in and to the Q@%tlement Property are hereby
foreclosed against said prope?éy, and the Seti{lement Property 1is
hereby ordered to be sold, wi££ appraisement (as plaintiff has so
elected in open court),- to safiﬁfy the judament herein; that
special execution and order of;sale in fore«losure shall issue to
the U.S5. Marshal for the Northern Diatrict of Oklahoma,
commanding said official to levy upon the interests of the
Doolins in and to the Settleﬁémt Property. to cause Lhe
Settlement Property to be duly appraised according to law, to
proceed to advertise and sell the same, subject to any unpalid
real property ad valorem taxes, as provided by the applicable
laws of the State of Oklahomé;'to apply the proceeds arising from
said judicial sale as follows:.

FIRST: In payment of the costs of said U.5.
Marshal’s sale and cour bt costs awavded
herein; -

SECOND: In paymeﬁﬁ“to plaintiff MDPCA lLhe sum of
$iZir&23£h2, which includes acctrued interest

through the date of judgment herein, with



interast th@reaftpr at the post-judgment
interest rate of 7.§%8 per annum until paid.

THIRD: The remainder, if any., to be paid into Court
to await fﬁfther order of this Court.

IT 1S FURTHER ORDEREﬁ; ADJUDGED AMD DECREED that from
and after the date of the salg of the Settlement Property under
and by virtue of this Judgment; that all defendants or anyone
claiming by, through or under éhem or any of them are hereby
forever barred from asserting and are foreclosed of and from any
and all right, title, interest;_estate or equity in and to the

Settlement Property or any paff thereof.

 UNITED STATHS DISTRICT COURT JUDGE

APPROVED:

NINTH DISTRICT PRODUCTION
CREDIT ASSOCIATION

By: 7 A gan—# - ]
15ine Schwab ORA #8001

Kevin M. Coffey - G§i£i§1791

Of the Firm:

MOCK, SCHWABE, WALDO, ELDER
REEVES & BRYANT,

A Professional Corporation

Fifteenth Floor

One Leadership Sguare

211 North Robinson

Oklahoma City, OK 73102

Telephone: (405) 235-5500

ATTORNEYS FOR NINTH DISTRICT PRODUCTION
CREDIT ASSOCIATION -



BILLY GENE DOOLIN, WALLACE J.
DOOLIN AND LEE DOOLIN

W. C;'Séliers
Of the Firm:

W. C. "BILL" SELLERS, INC.
P. O. Box 1404

Sapulpa, OK 74067-1404
Telephone: (918) 224-5357

ATTORNEY FOR DEFENDANTS BILLY .,
GENE DOOLIN, WALLACE J. e
DOOLIN AND MARK LEE DOOLIN



VIRGINIA E. DOOLIN, NOW ORR, SARA E.
DOOLIN, NOW CANFIELD, AND SUSAN L.
DOOLIN '

By:

hn M. Yoﬁhd

Of the Firm:

YOUNG & YOUNG

P. O. Box 1364

Sapulpa, OK 74067
Telephone: (918) 224-3131

ATTORNEYS FOR VIRGINIA E. DOQLIN, NOW

ORR, SARA E. DOOLIN, NOW CANFIBLD, AND
SUSAN L. DOOLIN

14/ Doolin. JE




BILLY GENE DOOLIN, WALLACE J.
DOOLIN AND MARK LEE DOOLIN

ﬁ?«f#ﬁwm

S ephen H. Foster

P. O. Box 815 ,ng
Bristow, OK 74010 .
Telephone: (918) 367-3376

ATTORNEY FOR DEFENDANTS RILLY
GENE DOOLIN, WALLACE J.
DOOLIN AND MARK LEE DOOLIN



e
IN THE UNITED STATES DISTRICT COURT FOR THEF I L E D

| IN OPEN COURT
NORTHERN DISTRICT OF OKLAHOMA

AUG 1 5 1990
NINTH DISTRICT PRODUCTION CREDIT ) ' )
ASSOCIATION, ) Jack C. Silver, Clerk
) U.S. DISTRICT QOURT
Plaintiff, )
)
V. ) Case No., 87-C-546 C
)
BILLY GENE DOOLIN, et al., )
)
Defendants. )

STIPULATION FOR JUDGMENT

Now on this _/S” day of . v,g;zu,;f;,i, 1990, the
Plaintiff, Ninth District Production Credit Association, an
association organized and existing under the Farm Credit Act of
the United States of America, successor in interest to Chandler
Production Credit Association {"NDPCA"), and the Defendants,
Billy Gene Doolin, Wallace J. Doolin, Mark Lee Doolin, Virginia
E. Orr, f/k/a Virginia E. Dooliln, Sara E. Canfield, f/k/a Sara E.
Doolin, and Susan L. Doolin (collectively, the "Doolins”), submit
to the Court for its approval and the entry of judgment, the
following stipulation:

The Doolins are indebted, in rem. to NDPCA, by reason

of the matters stated in plaintiff NDPCA s Second Amended
Petition, in the sum of &31%4&33¢h2“, which includes accrued
interest through the date of fﬁiﬁ Stipulation for Judgment.

The indebtedness desd¢ribed herein is secured by first,
valid and prior liens of NDPCA -in and to the surface and surface
rights only of the following described real property located in

Creek County, State of Oklahoma:



The West Half (W) of the Northwest Quarter (1MWYy%) of
the Southwest Quarter (SWy) of Section Five (%5),
Township Nineteen (19) North, Range Eight (8) East
{Surface and Surface Rights Only):

The West Half (W) of the East Half (El3) of the
Northwest Quarter (NW4) of the Southwest Quarter (SWi)
of Section Five (5), Township Nineteen (19} North,
Range Eight (8) East (Surface and Surface Rights Only);:

The West Half (W) of the East Half (E}%) of the East
Half (E%;) of the Northwest Quarter (NWy) of the
Southwest Quarter (SWk) of Section Five (5), Township
Nineteen (19) North, Range Eight (8) East (Surface and
Surface Rights Only);

The South Half (S%) of the Southwest Quarter (SW4) of
the Northeast Quarter (NEY) of the Southeast Quarter
(SEY) of Section Six (6), Township Nineteen (19) North,
Range Eight (8) East (Surface and Surface Rights Only);

The Southeast Quarter (SEYq) of the Southeast Quarter
(SEY) of the Northwest Quarter (Nwy) of the Southeast
Quarter (SEY) of Section 8ix (6), Township Nineteen
{19) North, Range Eight (8) East (Surface and Surface
Rights Only);

The South Half (S%) of the Southeast Quarter (SEy) of
the Northeast Quarter (NE¥%) of the Southeast Quarter

(SEY) of Section Six (6), Township Nineteen (19) North,
Range Eight (8) East (Surface and Surface Rights Only):

The South Half (S)) of the Northwest Quarter (NW) of
Section Six (6), Township Nineteen (19) North, Range
Fight (8) East (Surface and Surface Rights Only): and
Southwest Quarter (SWY) of Section Six (6), Township
Nineteen (19) North, Range Eight (8) Last (Surface and
Surface Rights Only).
(hereinafter, the "Settlement Property”, which is Timited to
surface and surface rights only), and NDPCA's liens in and to the
Settlement Property should be foreclosed and said property should
be sold in satisfaction of said indebtedness.

The in rem indebtedness of the Doolins to NDPCA, as set

forth above, is valid and enforceable against the Doolins and the



Settlement Property. The Doolins have no defenses., rights of
offset, counterclaims or the'iike whatsoever with respect to the
claims of NDPCA for such in g;m indebtedness or the foreclosure
or other enforcement of the liéﬁﬁuof NDPCA in and to the
Settlement Property. L

The Doolins agree and consent to the entry of judgment
herein in favor of NDPCA for.the'amount of the in rem
indebtedness stated above, an&ffér foreclosure of the liens of
NDPCA in and to the Settlement Property.

The Doolins agree éh& consent to all proceedings or
actions as may be taken by NﬁPCA.to enforece such judgment for the
aforesaid in rem indebtedness“and to foreclose or otherwise

enforce the liens of NDPCA in and to the Settlement Property.

BILLY GENE DOOLIN, WALLACE .J.
DOOLIN AND MARK LEE DOOLINM

Of the Firm:

W. C.. "BILL" SELLERS, INC.
P. O. Box 1404

Sapulpa, OK 74067-1404
Telephone: (918) 224-5357



-and-

Stephen H. Foster

P. O. Box 815
Bristew, OK 74010
Telephone: (918) 367-3376

ATTORNEYS FOR DEFENDANTS BILLY
GENE DOOLIN, WALLACE J.
DOOLIN AND MARK LEE DOOLIN



14/Moolin.SF]

VIRGINIA E. DOOLIN, MOW ORR, SARA E.
DOOLIN, NOW CAMEIELD, AND SUSAN L.
DOOLIN

By:

Jéﬁffm. Youngéy‘

of tid) Firn:

YOUNG & YOUNG

P. 0. Box 1364
Sapulpa, OK 74067
Telaphone: (918) 224-3131

ATTORNEYS FOR VIRGIMNIA E. DOOLIN, NOW
ORR, SARA E. DOOLIN, NOW CANFIELD, AND
SUSAN L. DOOLIN
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IN THE U.S. DISTRICT COURT FORTHE [ | T = T

NORTHERN DISFRICT OF OKLAHOMA m}e«z 4 1990

KELLY OIL & GAS CO., INC.,
Plaintiff,
vsl

COSSACK ENERGY GROUP LTD.,
ET AL.

Defendants.

)
)
)
)
)
)
)
)
)
)

CASE NO.

. e

Jack C. Silver, Clark
U.S. DISTRICT COURT

89-C-625B

ON the 3rd day of August, 1990, plaintiff filed herein its

Motion for Dismissal Without :Prejudice and on the 6th day of

August, 1990, the Court grantﬁ& said Motion, however, the caption

of the Order so granted statdﬁ.it was "with prejudice." This was

in error.

IT IS HEREBY ORDERED tmt this case is dismissed without

prejudice and the Order of the 6th day of August, 1990, is so

amended.

DATED this /% “day of August, 1990.

Thornton and Thornton,

a Professional Corporation .
David M. Thornton, 0.B.A. 8999
525 South Main, Suite 660 i
Tulsa, Oklahoma 74103
Telephone: (918) 587-2544

Fax No.: (918) 582-0551

" YNITED STATES

s;STRIC% ;gUGE



I, David M. Thornton, hergby do certify that on this day
of August, 1990, a true correct copy of the foregoing
instrument was mailed to De iants, Dennis Lee, Cossack Energy
Group Ltd., 4002 South 129th st Avenue, Sand Springs, Oklahoma
74063; and, Ronald and Carol @, Post Office Box 244, Shamrock,
Oklahoma 74068, by depositing same in the U.S. Mail with proper
postage thereon fully prepaid.

-° David M. Thornton

KELLY.COS\11



UNITED STATES BISTRICT COURT FOR THE

UNITED STATES OF AMERICA,

Plaintiff,
Vs.

LARRY H. YOUNG; MARIANN L.
YOUNG a/k/a MARI ANN L. YOUNG:
a/k/a MARI ANN YOUNG; BROKEN ‘=
ARROW MEDICAL CENTER, INC. -
f/k/a FRANKLIN MEMORIAL o
HOSPITAL OF BROKEN ARROW, INCi;
STATE OF OKLAHOMA ex rel.
OKLAHOMA TAX COMMISSION;
COUNTY TREASURER, Tulsa Coun
Oklahoma; and BOARD OF COUNT
COMMISSIONERS, Tulsa County,
Oklahoma,

CIVIL ACTION NO. 88-C-506-B

_before the Court this /)é of

ion of the Plaintiff United States

Defendants.

This matter comes

CE&Ag&ugfL', 1990, on the

d

of America for leave to ente

Q.Deficiency Judgment which Motion
was filed on the 16th day of @uly, 1990, and a copy of the Motion
was mailed to Larry H. Young, 134A Mills Road, Brunswick, Georgia
31520 and Mariann L. Young & | 4 Mari Ann L. Young a/k/a Mari Ann

Young, P.0O. Box 713, Owasso, ahoma 74055 and all counsel of
record, The Plaintiff, Unit TStates of America, acting on
behalf of the Secretary of v, ans Affairs, appeared by Tony M.
Graham, United States Attofﬁ ?hr the Northern District of
Oklahoma through Nancy Nesbi levins, Assistant United States
Attorney, and the Defendants ;rry H. Young and Mariann L, Young

a/k/a Mari Ann L. Young a/k/ ri Ann Young, appeared neither in

person nor by counsel.



The Court upon con eration of said Motion finds that

the amount of the Judgment r Hﬂred herein on April 5, 1989, in
favor of the Plaintiff Unite  &tes of America, and against the
Defendants, Larry H. Young a ariann L. Young a/k/a Mari Ann L.
Young a/k/a Mari Ann Young, interest and costs to date of
sale is $36,121,.66,

The Court further _
real property at the time of ‘gale was $9,700.00.
The Court further ”=5 that the real property involved
herein was sold at Marshal's e; pursuant to the Judgment of

this Court entered April 5, , for the sum of $8,58%.00 which
is less than the market val

The Court further ids that the said Marshal's sale

was confirmed pursuant to th Order of this Court on the 7th day

of August, 1990,
The Court further yds that the Plaintiff, United

States of America on behalf the Secretary of Veterans Affairs,

is accordingly entitled to a iciency judgment against the

Defendants, Larry H. Young and Mariann L. Young a/k/a Mari Ann L.

ollows:

£ 4/5/89 $27,536.01

Young a/k/a Mari Ann Young,

Principal Balance

Interest _ _ 6,638.14
Late Charges to Da f Judgment 329.84
Appraisal by Agenc 425,00
Management Broker to Date of Sale 715.90
Abstracting : 200.00
Publication Fees o ice of sale 171,77
Appraisers' Fees 105.00

$36,121.66

TOTAL
6 Value - 9,700.00

Less Credit of App

DEFICIENCY $26,421,66




plus interest on said defici judgment at the legal rate of

percent per annum from @ate of deficiency judgment until

paid; said deficiency being: ~difference between the amount of

Judgment rendered herein and .the appraised value of the property

herein,

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the

United States of America on 1f of the Secretary of Veterans

Affairs have and recover from Pefendants, Larry H. Young and
Mariann L. Young a/k/a Mari . L. Young a/k/a Mari Ann Young, a

deficiency judgment in the a t of $26,421.66, plus interest at

the legal rate of 2.2g per

judgment from date of judgme _

‘per annum on said deficiency

until paid.

$/ THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

NNB/css




FILED

IN THE UNITED STATES DISTRICT COURT

NORTHERN DISTR

BAUCOM CONCRETE CONSTRUCTION, )
INC., an Oklahoma corporation; )

vse.

)
FLEMING BUILDING COMPANY, )
INCORPORATED, an Oklahoma )
corporation, et al., )

)
)
)

Defendants,

vSs.

COMPANY, an Oklahoma general

)
)
ELEVENTH AND MINGO DEVELOPMENT )
)
partnership, et al., )

)

Third Party Defendants.

FLEMING BUILDING COMPANY, INC.,
an Oklahoma corporation,

Plaintiff,
VS.
ELEVENTH AND MINGO DEVELOPMENT

COMPANY, an Oklahoma
corporation, et al.,

Defendants.

GASSER CONSTRUCTION COMPANY,
Plaintiff,
vS.
ELEVENTH AND MINGO DEVELOPMENT
COMPANY; and FLEMING BUILDING
COMPANY, INC., oI

Defend&ﬁﬁl.

ICT OF OKLAHOMA AUG 14 1830

Jack C. Silver, Clerk
U. S. DISTRICT COURT

Case No. 89-C-1077-B

 QRDER



po—

Before thuz?e undersiqﬂgd Judge, came on for hearing on the

15&_ day of

summary Judgment of APAC-Oklahoma, Inc., d/b/a Standard Industries

. , 1990, the Application for Order Entering

against Fleming Building COnﬁﬁny, Incorporated.

After reviewing the Application and supporting Affidavit and
the Court file, and after being apprised of the premises, and for
good cause shown, the Court'finds that APAC-Oklahoma, Inc., d/b/a

standard Industries, is entitled to summary judgment in its favor

against Fleming Building Com@nny, Incorporated.

IT IS THEREFORE ORDm, ADJUDGED AND DECREED that APAC-
oklahoma, Inc., d/b/a Stanﬂﬁrd Industries, is granted summary
judgment in its favor ﬁ@ninst Fleming Building Company,
Incorporated in the amount of $12,654.98, together with interest
thereon.

IT IS FURTHER ORDEREI), ADJUDGED AND DECREED that APAC-
Oklahoma, Inc., d4/b/a Stand&zﬁfIndustries, is granted leave to file
an application with this Court for costs and attorney’s fees within
fifteen (15) days of the ent¥y of this Order pursuant to Rule 6 of

the Local Rules for the U.S. Pistrict for the Northern District of

Oklahoma.

S/ THOMAS R, BRETT

" FODGE THOMAS BRETT



"GLA/ta _ )
07/20/90 . : -

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DEISTRICT OF OKLAHOMA

IN RE: ASBESTOS LITIGATION ) Master #1417

) .
FIL E Dass- s 093
CHARLES RAYMOND CHANEY, et al., Jack C. Silver, Clerk NO. 88-C-724-E
: - e 108, DISTRICT COURT
FARL MORRIS OLEMAN, et al., } No. 88-C-744-B
GEORGE GRANT HELTON, et al., No. 88-C-745-E

CLINTON BERNICE DITMORE, et ﬁ&}, No. 88-C-751-E

SANFORD MARION BOWEN, JR., No. 88-C-772-C

LARRY EUGENE STOGSDILL, et alt, No. 88-C-715-E

PATRICK W. PERRY, et al., No. 88-C-719-E
JOE MONROE BERRY, et al., No. 88-~-C-784-C
BUDDY EUGENE JONES, et al., No. 88-C-790-C

MARVIN EUGENE BEEHLER, et a No. 88-C-797-E

JUNIOR LERCY MASHBURN, et al@} No. B88-C-798-B

No. 88-C-807-B

T e Y e o Mt et M N ot e Nt S

LELAND WEBSTER KAHLER, et al.,

BRENDA GAY ANDREWS, et al., No. 88-C-808-E

RICHARD WARD WARNER, et al. No. 88-C-814-E

MERVIN LEE EAST, et al., No. 88-C-824-E

RICHARD KEITH HUNT, et al.., No. 88-C-843-B

— S Ve g St Ve e ™ T S

G. D. KASTEN, et al., No. 88-C-836-B

STIPULATION AND ORDER DISMI
DEFENDANT SQUTHERN TALC COME




‘W. D. HOPPER, et =~ _
BOBBIE JOE HULSEY, et al.,
JACK J. PHILLIPS, et al.,
EVA F. McCOIN,

VERNA BRADEN,

CHARLES PAUL SILL, et al.,
DONALD E. ELSTEN, et al.,

HEDY MARIE MASTERSON,

JOSEPH M. BRADY, et al.,
ROY ALVIN EAST, et al.,

TRELLA B. FISHER,

WOODROW WILSON WEBBER, |
EUGENE WILLIAM STICH, et al.,
ROBERT J. GANDY, et al., f
WOODROW L. STANLEY, et al.,:fj

CHARLES WATTERSON, et al.,

J. D. WARD, et al.,
JEFF L. LOWE, et al.,
EDWARD RANDOLPH WILBURN, et-gl.,

JAMES E. WESTERVELT, et al.,

DOYLE JOHNSON, et al.,

STIPULATION AND ORDER DISMI
DEFENDANT SQUTHERN TALC COb

N W N T e Ve® o g’ S
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No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

88-C-841-E
g8-C-848-C
88-C-888-B
88-C-890-E

88-C-905-B

88-C-698-E
88-C-705-E

88-C-906-B

88-C-937-B
88-C-941-C

88~C-944-E

88-C-948-E
88~C~950-B
88-C-960-C
88~-C-965-C

88-C-978-E

88-C-980-B
88-C-994-B
88-C-10Q07-E
88-C-1008-C

88-C-1032-E



- BERTHA ROOK, | No.
WILLIAM J. KELSO ¥ al., , — No.
EARNEST DONALD GREEN, et al., ) No.
NAOMI BLACK, ) NG.
ROBERT L. BLAYDES, et al., ) No.
)
JAMES ARTHUR McAFFREY, et al., ) No.
LINDSEY RAY PATTON, et al., ) No.
RESSIE MAE WALL, ) No.
)
NAYDEEN LaDUKE, ) No.
JOHNNIE JUNIOR ENGLAND, et al., No.
HOWARD RICHARD GREEN, et al., No.

Plaintiffs,
vS.

ANCHOR PACKING COMPANY, et al.,

L L N

: ﬁafendants.

STIPULATION AND ORDER DISMISSING
DEFENDANT SQQTHERN TALC COMPANY

88-C-105Q0-E
88-C-1082-E
88-C-1113-E
88-C-1139-B
88-C-1201-B

88-C-1272-B
88-C-1394-E
88-C-1410-C

89-C-162-B

88-C-709-C
88-C-706-C

COME NOW the Plain¥iffs, through their attorney, and

individual Defendant Southern Talc Company, through its attorney,

and do hereby stipulate that the above cases are

"settled and

dismissed without prejudica'ﬂw to Defendant Southern Talc Company

only, each party to bear it

remain pending against other named Defendants.

own costs," and said actions are to

BRETT, U.S. DISTRICT JUDGE

. DALE COOK, U.3.

ISTRICT JUDGE

JAMES ©. ELLISON, U.S. DISTRICT JUDGE

-3~



APPROVED: e

NORMAN & EDEM
Attorneys for Plaintiffs

By:

OBA #10330
JAMES M. HAYS, I\ - OBA #4016
JOHN W. NORMAN - A #6699
DONNA L. ARNOLD - OBA #013649
Renaissance Centre East

127 N.W. 10th

Oklahoma City, OK 73103-4%03
405-272-0200 (O)

405-235-2949 (F)

ROGERS & HONN
Attorneys for Defendant
Southern Talc Company

By:

/QMC(QM

RICHARD C. HONN
26 QOaks Office Park
2417 E. Skelly Drive
Tulsa, OK 74105
918-744-4499 (Q)
818-742-6688 (F)
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IN THE UNITED STATHES DISTRICT COURT FORTHE I3 | 1.

)

NORTHERN { CT OF OKLAHOMA
CARL E 5 jie 13 1990 Qf
V AR SBE0 | ) Jack C. Sikyer, Clord
| ) 0.5, DISTRICT COURT
Plaintiff, )
) )
v ) 90-C-228-B /
)
MIKE MITCHELL, et al, )
_ )
Defendants. )

The Court has for considerati

e Report and Recommendation of the United

States Magistrate filed July 26, 1990:i which the Magistrate recommended that the

Motion to Dismiss be granted and the ¢age dismissed.

No exceptions or objections havi fiéen filed and the time for filing such exceptions
or objections has expired.

After careful consideration of the péeord and the issues, the Court has concluded that

the Report and Recommendation of thi : _. ed States Magistrate should be and hereby is
adopted and affirmed.

It is, therefore, Ordered that 1 n to Dismiss is granted and the case is
dismissed.

Dated this /< day of 1990.

THOMAS R. BRETT
UNITED STATES DISTRICT JUDGE

™ T .
| P



TRICT COURT FOR THE
'RICT OF OKLAHOMA

UNITED STATES |
NORTHERN DI

UNITED STATES OF AMERICA,

Plaintiff,
vs.

KATHERINE E. TABB, a/k/a

KATHERINE E. TABBS; TALLANT
RENTAL PROPERTIES, INC., f/k/a
TALLANT DEVELOPMENT CORPORAT
an Oklahoma Corporation, a/k
TALLANT DEVELOPMENT, INC., an-:
Oklahoma Corporation; NOR-COM
ENTERPRISES, £/k/a NOR~COM -~
INVESTMENTS, an Oklahoma

Limited Partnership, a/k/a

)
)
)
)
)
)
)
)
)
)
)
)
)
)
NOR-COM INVESTMENTS, an e
Oklahoma Limited Partnership, - ) F‘ I L E D
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Don J. Guy, General Partner; .
E. W. FISHER III; CIMARRON AUG 131930
Jack C. Silver, C\erk

FEDERAL SAVINGS AND LOAN

ASSOCIATION, Successor in

Interest to Phoenix Federal u.s. DISTRICT CO
Savings and Loan Associationjy ™
FRANKLIN AND UNDERWOOD
PROPERTIES, an Oklahoma Gene
Partnership; COUNTY TREASURE
Tulsa County, Oklahoma; and
BOARD OF COUNTY COMMISSIONERE;
Tulsa County, Oklahoma,

Defendants. CIVIL ACTION NO. 89-C-135-C

JUDGMENT.OF FORECLOSURE

This matter comes o for consideration this __ /7> day

of /}“/, , 1990. 7
- V/

Graham, United States Attorn

laintiff appears by Tony M.

or the Northern District of

Oklahoma, through Nancy Neshift Blevins, Assistant United States

Attorney; the Defendants, Co r Treasurer, Tulsa County,

Oklahoma, and Board of Count fmmissioners, Tulsa County,

Oklahoma, appear by J. Denni# Semler, Assistant District

NeTE: THIS ORDER 15 W DE MNLFD
BY MOVANT 00 %l COUNGEL ANO
PRO SE LITICANS vy DIATELY, -

UPOMN RECEIFT.




Attorney, Tulsa County, Oklahﬁﬁa: the Defendant, Katherine E.

Tabb, a/k/a Katherine E. Tabbs; appears not, having previously

filed her Disclaimer; that th& Defendant, Cimarron Federal
Savings and Loan Association,'ﬁuccessor in Interest to Phoenix
Federal Savings and Loan AssSog ation, appears by its attorney

James A. Slayton; and the Defendants, Tallant Rental Properties,

Inc., f/k/a Tallant Developme Corporation, an Oklahoma

Corporation, a/k/a Tallant Dev lopment, Inc., an Oklahoma

Corporation, Nor-Com Enterpri@ 8, f/k/a Nor-Com Investments, an

Oklahoma Limited Partnership, /k/a Nor—-Com Investments, an

Oklahoma Limited Partnership, Bon J. Guy, General Partner, E. W.

Fisher I1I, and Franklin and derwood Properties, an Oklahoma

General Partnership, appear n&%, but make default.

The Court being fu advised and having examined the

file herein finds that the Def ndant, Katherine E. Tabb, a/k/a

Katherine E. Tabbs, acknowle d receipt of Summons and Complaint
on March 8, 1989; that Defen ﬁ, Nor-Com Enterprises, f/k/a
Nor-Com Investments, an Okla a Limited Partnership, a/k/a

Nor-Com Investments, an Oklah#ma Limited Partnership, Don J. Guy,

General Partner, was served # Summons and Complaint on May 15,

1989; that Defendant, E. W. her III, acknowledged receipt of

Summons and Complaint on or . ut March 1, 1989; that DPefendant,
Cimarron Federal Savings and an Association, Successor in

Interest to Phoenix PFederal rings and Loan Association,

acknowledged receipt of Summ , and Complaint on March 9, 1989;

that Defendant, Franklin and erwood Properties, an Oklahoma

General Partnership, was setvﬁﬂ with Summons and Complaint on

 =2-



April 6, 1989; that Defendant,:County Treasurer, Tulsa County,
Oklahoma, acknowledged receipt of Summons and Complaint on
February 24, 1989; and that D&fendant, Board of County
Commissioners, Tulsa County, ﬂ&lahoma, acknowledged receipt of
gsummons and Complaint on Februﬁty 24, 1989,

The Court further fiﬁds that the Defendant, Tallant
Rental Properties, Inc., f/k/ﬁ Ta1lant Development Corporation,
an Oklahoma Corporation, a/k[g Tallant Development, Inc., an
Oklahoma Corporation, was ser%@d by publishing notice of this
action in the Tulsa Daily Busihess Journal & Legal Record, a
newspaper of general circulaﬁﬁqn in Tulsa County, Oklahoma, once
a week for six (6) consecuti?ﬁ'weeks beginning February 23, 1990,
and continuing to March 30, 1990, as more fully appears from the
verified proof of publicationfﬂuly filed herein; and that this
action is one in which servi¢d by publication is authorized by
12 0.S. Section 2004(C)(3)(e)s Counsel for the Plaintiff does
not know and with due diligence cannot ascertain the whereabouts

of the Defendant, Tallant Rental Properties, Inc., f/k/a Tallant

Development Corporation, an @ fahoma Corporation, a/k/a Tallant

Development, Inc., an Oklahom& Corporation, and service cannot be
made upon said Defendant within the Northern Judicial District of
Oklahoma or the State of Oklaﬁbma by any other method, or upon

said Defendant without the ﬂﬁlﬁpern Judicial District of Oklahoma

or the State of Oklahoma by @my'other method, as more fully
appears from the evidentiaryf@ffidavit of a bonded abstracter
filed herein with respect to %hé last known address of the

Defendant, Tallant Rental Properties, Inc., f/k/a Tallant

-3



ahoma Corporation, a/k/a Tallant

Development Corporation, an Uﬁf

Development, Inc., an Oklahom orporation. The Court conducted

an inquiry into the sufficiem of the service by publication to

comply with due process of law and based upon the evidence

presented together with affidswit and documentary evidence finds

that the Plaintiff, United States of America, acting on behalf of

the Secretary of Veterans Aff , and its attorneys, Tony M.

Graham, United States Attorney-for the Northern District of

Oklahoma, through Nancy Nesbi Blevins, Assistant United States

Attorney, fully exercised due’diligence in ascertaining the true

name and identity of the party.served by publication with respect

to its present or last known place of residence and/or mailing

address. The Court accordingly approves and confirms that the

cient to confer jurisdiction upon
sought by the Plaintiff, both as
to the subject matter and théﬂ efendant served by publication.

It appears that th&f@efendants, County Treasurer, Tulsa

County, Oklahoma, and Board of County Commissioners, Tulsa
County, Oklahoma, filed their ‘Answers on March 16, 1989; that the

Defendant, Katherine E. Tabb, /k/a Ratherine E. Tabbs, filed her

Consent to Judgment and Disclaimer on March 13, 1989; that the

Defendant, Cimarron Federal ings and Loan Association,

Successor in Interest to Phoenlx Federal Savings and Loan, filed
its Answer on March 10, 1989 nd that the Defendants, Tallant
Rental Properties, Inc., f/k_ Tallant Development Corporation,
an Oklahoma Corporation, a/k *allant Development, Inc., an

Oklahoma Corporation, Nor—Coﬁﬁﬂnterprises, f/k/a Nor-Com

-4-



Investments, an Oklahoma Limitﬁd Partnership, a/k/a Nor-Com
Investments, an Oklahoma Limiﬁﬁd Partnership, Don J. Guy, General
Partner, E. W. Fisher I1I, aﬂﬁ?Franklin and Underwood Properties,
an Oklahoma General Partnershiﬁ, have failed to answer and their
default has therefore been eﬁﬁﬁred by the Clerk of this Court,

The Court further f{hds.that on November 30, 1987,
Donald J. Guy d/b/a Nor-Com Iﬁ%estments, filed his voluntary
petition in bankruptcy in the United States Bankruptcy Court,
Northern District of Oklahoma, Case No. 87-03339-C. On
February 3, 1989, the United éfﬁtes Bankruptcy Court for the
Northern District of Oklahomuf@ntered its order modifying the
automatic stay afforded the dﬁﬁtor by 11 U.S.C. § 362 and
directing abandonment of the real property subject to this
foreclosure action and which i# déscribed below,

The Court further fﬂﬁds that this is a suit based upon
a certain mortgage note and fﬁt foreclosure of a mortgage
securing said mortgage note uﬁan the following described real
property located in Tulsa Couﬁéﬁ, Oklahoma, within the Northern

Judicial District of 0klahoma§:

Lot Fifteen (15), Block Forty (40), VALLEY
VIEW ACRES SECOND . ITION to the City of
Tulsa, Tulsa County, Oklahoma, according to
the recorded plat reof.

The Court further fihds that on June 24, 1971,
delivered to the United States of

Katherine E., Tabb, executed &

¢ Administrator of Veterans

America, acting on behalf of

Affairs, now known as Secret yiof Veterans Affairs, her mortgage

note in the amount of $6,200,80, payable in monthly installments,

with interest thereon at the rate of 7.5 percent per annum.

—-5‘-



The Court further |8 that as security for the

payment of the above-describ ote, Katherine E. Tabb executed

and delivered to the United es of America, acting on behalf

of the Administrator of Vete Affairs, now known as Secretary

of Veterans Affairs, a mortg: dated June 24, 1971, covering the

above-described property. Si mortgage was recorded on June 29,

1971, in Book 3974, Page 615, the records of Tulsa County,

Oklahoma.

The Court further a that Defendant, Katherine E.

Tabb, a/k/a Katherine E. Tab made default under the terms of

the aforesaid note and mortg by reason of her failure to make

the monthly installments due eon, which default has

continued, and that by reaso ereof Defendant, Katherine E.

Tabb, a/k/a Katherine E. Tab a indebted to the Plaintiff in

the principal sum of $4,539. plus interest at the rate of 7.5

percent per annum from Augus 1987 until judgment, plus

interest thereafter at the 1 rate until fully paid, and the

costs of this action accrued | accruing.

The Court further £imds that the pefendant, Cimarron

Federal Savings and Loan A ytion, Successor in Interest to

Phoenix Federal Savings and , Association, has liens on the

property which is the subje' ter of this action by virtue

of an Assignment of Mortgagé d September 27, 1982, and

recorded on September 27, 1! in Book 4640, Page 728 in the

records of Tulsa County, Ok! by virtue of a Mortgage dated

il

February 23, 1984, and reco! on March 2, 1984, in Book 4771,

Page 154 in the records of ga County, Oklahoma; by virtue of a



Financing Statement recorded arch 27, 1984, in Book 47717,

Page 891 in the records of Tu County, Oklahoma; and by virtue

of a Notice of Pendency of Ac " dated November 15, 1985, and

recorded on November 15, 1985 ‘Book 4906, Page 1025 in the
records of Tulsa County, Okla

0f$ "'"_‘O‘-——__ ’

. These liens are in the amount

'ﬁt the rate of — © — percent

nt, plus costs of this action,
The Court further £ “that the Defendants, Tallant
Rental Properties, Inc., £/k/ fallant Development Corporation,
an Oklahoma Corporation, a/k/ 1lant Development, Inc., an

Oklahoma Corporation, Nor-Com erprises, f/kx/a Nor—-Com

Investments, an Oklahoma Lim Partnership, a/k/a Nor-Com

Investments, an Oklahoma Lim ‘Partnership, Don J. Guy. General

Partner, E. W, Fisher III, a ranklin and Underwood Properties,

an Oklahoma General Partners are in default, and have no

right, title or interest in subject real property.

The Court further 8 that the Defendants, County

Treasurer and Board of Count ‘ommissioners, Tulsa County,

Oklahoma, claim no right, tit] ; Or interest in the subject real

property.

IT IS THEREFORE OR D, ADJUDGED, AND DECREED that the

Plaintiff have and recover 1} ent against the Defendant,

Katherine E. Tabb, a/k/a Kat ne E. Tabbs, in the principal sum

of $4,539.60, plus interest fhe rate of 7.5 percent per annum

from August 1, 1987 until j o nt, plus interest thereafter at

the current legal rate of percent per annum until paid,

plus the costs of this actiofi‘sccrued and accruing, plus any



additional sums advanced or to be advanced or expended during

this foreclosure action by Pliwﬁtiff for taxes, insurance,

abstracting, or sums for the pﬁkuervation of the subject
property. -

IT IS FURTHER ORDEREﬁ; ADJUDGED, AND DECREED that the
Defendant, Cimarron Federal Sﬁﬁings and Loan Association,
successor in Interest to Pho&ﬁﬁk Federal Savings and Loan

Association, have and recover #Judgment in the amount of

$ — O — , plus interest at'ghe rate of — percent per
annum from the date of judgmeﬁ%, plus costs of this action,

by virtue of an Assignment ofﬁﬁbrtgage dated September 27, 1982,
and recorded on September 27,#&982, in Book 4640, Page 728 in the
records of Tulsa County, Oklaﬁﬁma; by virtue of a Mortgage dated
February 23, 1984, and recor&ﬁa on March 2, 1984, in Book 4771,
Page 154 in the records of Tﬂﬁ*ﬁ_ﬂounty, Oklahoma; by virtue of a
Financing Statement recorded;ﬁh March 27, 1984, in Book 47177,
Page 891 in the records of Talsa County, Oklahoma; and by virtue

of a Notice of Pendency of Aéﬁion dated November 15, 1985, and

recorded on November 153, 198%, in Book 4906, Page 1025 in the

records of Tulsa County, Okla
IT 1S FURTHER ORDERED, ADJUDGED, AND DECREED that the
Defendants, Tallant Rental ﬁ%ﬁperties, Inc., £/k/a Tallant

Development Corporation, an'wmiahoma Corporation, a/k/a Tallant

Development, Inc., an Oklaho#h Corporation, Nor-Com Enterprises,

f/k/a Nor-Com Investments, l1ahoma Limited partnership, a/k/a
Nor-Com Investments, an Okl ma Limited Partnership, Don J. Guy,

General Partner, E. W. Fish&fdtll, Franklin and Underwood

T age




Properties, an Oklahoma General Partnership, and County Treasurer

and Board of County Commissio

#, Tulsa County, Oklahoma, have

no right, title, or interest @ subject real property.

IT IS FURTHER ORDER iDJUDGED, AND DECREED that upon
the failure of said Defendant, ‘herine E. Tabb, a/k/a
Katherine E. Tabbs, to satisf e money judgment of the

Plaintiff herein, an Order of a shall be issued to the United

States Marshal for the Northe pigtrict of Oklahoma, commanding

him to advertise and sell wit praisement the real property

involved herein and apply the pFoceeds of the sale as follows:

First:
In payment of the cogits of this action
accrued and accruing incurred by the

Plaintiff, includin ' he costs of sale of

said real property;
Second:
In payment of the J ent rendered herein
in favor of the Plainkiff;
In payment of the D dant, Cimarron Federal
Savings and Loan As ation, Successor in
Interest to Phoeni# leral Savings and Loan

Association, in th

plus interest at tt
per annum from the 2 of judgment.
The surplus from said sale,

Clerk of the Court to await her Order of the Court.



IT IS FURTHER ORDERER, ADJUDGED, AND DECREED that from

and after the sale of the aboV¥@-described real property, under

and by virtue of this judgmen and decree, all of the Defendants
and all persons claiming unde them since the filing of the
complaint, be and they are fo vér barred and foreclosed of any

right, title, interest or cla -in or to the subject real

(Sigmed) H. Date Cook
UNITED STATES DISTRICT JUDGE

APPROVED:

TONY M. GRAHAM
United States Attorney

D

Attorney for Defendant,

Cimarron Federal Savings a
Successor in Interest to P
savings and Loan Associati

~Lioan Association,
senix Federal

ASsistant District Attorney
Attorney for Defendants,
County Treasurer and
Board of County Commission:
Tulsa County, Oklahoma

Judgment of Foreclosure
civil Action No. 89-C-135-C



\E% IN THE UNITED <TATE§ DISTRICT COURT FOR THE

NORTHERN DISTRICT OF OKLAHOMA

IN RE: ) Master # 1417
)
ASBESTOS LITIGATION ) ASB (TW) No. 4404
CHARLES PAUL SILL, et al.. ) No. 88-C—~698-E
)
DONALD E. ELSTEN, et al-. ) No. 88-C-705-E
e
LARRY EUGENE STOGSDILL, et al., ) No. 88-C-715-E
pATRICK W. PERRY, et al., ) No. 88-C-719-E 1 LE D
,_#ﬂ_,_F__ﬂ_“dm“gw_
CHARLES RAYMOND CHANEY, et al.y ; No. 88-C-724-E AUG 13 1990
EARL MOR OLEMAN, et al., No. 88-C-744-B .
ORRIS MaN, et al ; © 8-C Jack C. Silver, Clerk
GEORGE GRANT HELTON, et al.. ) No. 88-C-T45-E /. DISTRICT COURT
_ )
CLINTON BERNICE DITMORE, et al., ) No. 88-C-751-E
)
SANFORD M. BOWEN, JR., et al., ) No. 88-C-772-C
R
JOE MONROE BERRY, et al.. } No. 88-C-784-C
)
BUDDY EUGENE JONES, et al.., ) No. 88-C-790-C
MARVIN EUGENE BEEHLER, et al.; ) No. 88~C-797-E
: )
JUNIOR LEROY MASHBURN, et al.s ) No. 88-C-798-B
; )
LELAND WEBSTER KAHLER, et al., ) No. 88-C-807-B
BRENDA GAY ANDREWS, et al., ) No. 88-C-808-E
= )
RICHARD WARD WARNER, et al., } No. 88-C-814-E
: }
MERVIN LEE EAST, et al., ) No. 88-C-824-E
)

STIPULATION AND ORDER
DISMISSING DEFENDANT,
FLINTKQOTE COMPANY

( TIREWORKER )



GEORGE DAVID KASTEN,

RICHARD KEITH HUNT, et al.,

auz P~

Ww. D. HOPPER, et al..

BOBBY J. HULSEY, et al.

JACK J. PHILLIPS, et al.,

JOHN BARNEY McCOIN, et al.,

VERNA BRADEN,

HEDY MARIE MASTERSON,

JOSEPH M. BRADY, et al.,

ROY ALVIN EAST, et al.,

TRELLA B. FISHER,

, e .

WOODROW WILSON WEBBER, et al.,
EUGENE W. STICH, et al.,
ROBERT J. GANDY, et al.,
WOODROW L. STANLEY, et al.,

CHARLES WATTERSON, et al.,

J.D. WARD, et al.,

JEFF L. LOWE, et al.,

EDWARD RANDOLPH WILBURN, et al.,.

JAMES E. WESTERVELT, et al.,

DOYLE JOHNSON, et al.

!

CLARENCE L. ROOK, et
WILLIAM J. KELSO, et

EARNEST D. GREEN, et

St Vgt Vit St Saupt? it

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

No.

88-C-836-B

88-C-843-B

88-C~841-E
88-C-848-C
8g-C-8B8-B
88-C-890-E

88-C-905-B

88-C-906-B

88-C-937-B

88-C-941-C

88-C-944-E

88-C-948-E
88-C-950-B
88-C-960-C
88-C-969-C

88-C-978-E

88-C~-980-B
88-C-994-B
88-C~-1007-E
88-C-1008-C

88-C-1032-E

88-C~1050~-E
88-C-1082-E

88-C-1113-E



RACMI BLACK, No. 88-C-1139-B

ROBERT L. BLAYDES, et al., No. 88-C-1201-B

JAMES ARTHUR MCAFFREY, et al., ;fj No. 88-C-1272-B
LINDSEY RAY PATTON, et al., f% No. 88-C-1394-E
RESSIE M. WALL, et al., :}; No. 88-C-1410-C
i;)
NAYDEEN LADUKE, ) No. 89-C-162-B
Plaintiffs, 3?;_
vS. |
ANCHOR PACKING COMPANY, et al., :7)
Defendants.  ?;

COME NOW Plaintiffs, ugh their attorney, and individual

pefendant Flintkote Company, ijts attorney, and do hereby

stipulate that the above casef “are "settled and dismissed without

prejudice as to pDefendant, Fliptkote Company only, each party ¢to

bear its own costs,” and said jons are to remain pending against

other named Defendants.

IT 1S SO ORDERED.

¥HOMAS R. BRETT
}U_;}ED STATES DISTRICT COURT JUDGE

" H! DALE COOK
= j?ﬁ;;D STATES DISTRICT COURT JUDGE
D)

" IFAMES O. ELLISON
UNITED STATES DISTRICT COURT JUDGE



APPROVED:

_c;z:i13§¥ P wad
Attorney for Plalnfiféf

QO,(M ‘ /'(7/“%4
Attorney for Defqﬁﬂ ﬁ.\ Flintkote

Company

9349G/H
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TES DISTRICT COURT FILED

ISTRICT OF OKLAHOMA
AUG 13 1990

Jack C. Silver, Clerk
'S, DISTRICT COURT

IN THE UNITED -
FOR THE NORTHE

FEDERAL SAVINGS & LOAN
INSURANCE CORPORATION,

Plaintiff,
vVS. No. 89=-C-655-E
FIRST SECURITY MORTGAGE f%
COMPANY, i

Defendant. I?

petition in bankruptcy and tﬁ proceedings being stayed thereby,

it is hereby ordered that the @1erk administratively terminate this

action in his records, . prejudice to the rights of the
ngs for good cause shown for the
ﬁrder, or for any other purpose
required to obtain a final rmination of the litigation.
If, within thirty (30) @isys of a final adjudication of the
bankruptcy proceedings tha: rties have not reopened for the
purpose of obtaining a fim determination herein, this action
shall be deemed dismissed w prejudice.

ORDERED this _/s6"Z day ®f August, 1990.

'AMES ELLISON
“ONITEW STATES DISTRICT JUDGE



= !
TES DISTRICT COURT gaﬁzuz.E)
ISTRICT OF OKLAHOMA

IN THE UNITED'
FOR THE NORTHE

ALG 10 1590
NELLIE LOU LILLIE,
~ b ST LIRS
N Plaintiff U.S. EETRIET COURT
V4
vs. No. 89-C-632-B -

UNITED STATES OF AMERICA,

Nt Mt Wl Vst Vat? Vol Vet o Vet

In keeping with the Findings of Fact and Conclusions of Law

filed contemporaneous herewit}i

udgment is hereby entered in favor

of the Defendant, United Stltes of America, and against the

Plaintiff, Nellie Lou Lilli the Plaintiff's action is hereby

dismissed, and costs are ass d against the Plaintiff if timely

applied for pursuant to Loca Ale 6. The parties are to pay their
own respective attorneys fees

e

DATED this _ /77— day &% August, 1990.

TH S R. BRETT
UNITED STATES DISTRICT JUDGE




DENNIS A. SKINNER,

Plaintiff,

No. 82-C-1118-C

vs.

TOTAL PETROLEUM, INC.,

St Syt g’ g Smpd. Sy g Sount Amppmt

Defendant.
JUDGMENT

This matter came before-ﬁhe Court for non-jury trial. The
issues having been considere@:and a decision having been duly
rendered as set forth in the ﬁindings of Fact and Conclusions of
Law, filed simultaneously herﬁ?n,

IT IS ORDERED, ADJUDGED anﬁ"DECREED that judgment is rendered
in favor of plaintiff Dennis A.:hkinner and against defendant Total
Petroleum, Inc. Plaintiff iafﬁ?arded backpay in the total sum of
$64,499.02, reinstatement tnf his former position as station

manager, along with attornay'ﬁ@%s and cost of this action.

IT IS SO ORDERED this (7% day of August, 1990.

;;Cﬁiaf Judge, U. S. District Court
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DENNIS A. SKINNER,
Plaintiff,
vs. No. 82-C-1118-C

TOTAL PETROLEUM, INC.,

Defendant.

)
-}
)
.::. }
.::_. }
}
o}

This matter came before éhe court on remand from the Tenth
Circuit Court of Appeals.’ Fofiﬁwimg remand, plaintiff voluntarily
dismissed his claim under 42 U.S.C. §1981. His remaining claim
brought pursuant to Title VII 6f the civil Rights Act of 1964 was

retried before the Court on Aﬁril 9 and 10, 1990.

Plaintiff, a white male, alleges that defendant Total
Petroleum, Inc. discharged htﬁ?in retaliation for supporting and

assisting a black former ca%ﬁnrker, Fritz Damberville, in his

efforts of filing a claim of ‘tace discrimination with the Equal

Employment Opportunity Commisgion (EEOC).

Defendant denies plaintiff was discharged for retaliatory

reasons, and affirmatively jerts plaintiff was terminated for
leaving money locked in a station safe rather than depositing it in

a nearby bank, as allegedly 13

uired by company policy.

\Mandate issued October 14, 1988, Case No. 85-2807 and 85-2825.
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From a review of the pi#&ies' briefs, trial testimony and
exhibits, the Court enters th&k%bllowing findings and conclusions.
FINDIIEM OF FACT

Jurisdiction and Venue

1. On November 3, 198¥}plaintiff filed an administrative
charge against the defendant'ﬂﬁtal Petroleum, Inc. with the EEOC.
This charge was filed within 234 days of the acts complained of
herein. :f

2. On August 30, 1982, ﬁha EEOC issued plaintiff a Notice of
Right to Sue. This action was commenced on November 23, 1982.

3. Defendant at all tiﬁﬁs pertinent to this action has been
engaged in an industry affecﬁfﬁg interstate commerce. Defendant
employed more than fifteen (13?'§ersons a day in each of twenty or
more calendar weeks in the winﬁnr of 1980-1981 or for the preceding
year. .

4. The aéts complained of in this action took place in
Tulsa, Oklahoma within this judicial district.

Background

5. Plaintiff was hir;&: by Vickers Petroleum, Inc., in
February, 1980. He commenced work as a cashier. Within a few
months, and after several location transfers, he was promoted to
manager of the 51st and Harvafﬂ station. In May of 1980, plaintiff
" was transferred to the 11th 8treet station as its manager. This
was the highest sales volum@_#nrvice station owned by Vickers in
the Tulsa area. Plaintiff was transferred to improve operations.

Plaintiff reduced the payrollffrom seventeen to thirteen employees,



commenced employee training _ﬁiograms, and worked extra hours
without compensation. |

6. In January, 1981, Viﬁkars Petroleum, Inc. merged with
Total Petroleum, Inc. Totalrﬁ#sumed operations of all service
stations, including the one maﬁ?qed by plaintiff.

7. Richard Craig, a whiﬁ;;male, was employed by defendant as
the Tulsa Area Supervisor andiﬁﬁm plaintiff's immediate superior.

g8. Bill Nelson, a whita;#ale, was employed by defendant as
District Manager and was Richaﬁa Craig's direct superior.

9. Richard Craig consideéred plaintiff to be one of his best
and most responsible station mﬁhugers.

10. In mid-January, 198 Bill Nelson and Richard Craig

formally met with all Tuls__ area station managers, including
plaintiff, to discuss policies and procedures expected by the new
owners, Total Petroleum. At the close of this meeting Bill Nelson
made the commen£ the was happy that he did not see any "dark
colored people" at the meeting because they had "screwed things up
in Memphis".

11. Fritz Damberville was employed by defendant as assistant
manager of the 11lth Street stﬁﬁion.

ghifts: 6:00 a.m. until 3:00 p.m.,

12. There were three wd?

:00 p.m. until 7:00 a.m.

3:00 p.m. until 11:00 p.MWm.,

Customarily the station managér worked the first shift to permit

receive sales calls.

13. Due to family constr#ints, Damberville was unable to work

the night shift, which was c¢ustomary for assistant managers.

3



Plaintiff, a bachelor, willingi ~agreed to make accommodations for

pamberville. Accordingly, Damberville worked the day shift and
plaintiff worked the night s 4ft. Plaintiff performed all the
required managerial responsibilities. No problems at the station

resulted from this arrangemeﬁﬁi"ﬂowever, Richard Craig did not

approve of it. 1In mid-Februar 1981, Richard Craig expressed to

plaintiff that he should work he day shift so that plaintiff would
be more "visible"™ to companyj&fficials headquartered in Memphis

when they visited the Tulsa st gions.

14. Plaintiff was unwil!

g to make the shift changes but

agreed to be at the station du ing the day when Memphis officials

were in Tulsa.

15. On two more occasioh#ﬁthe same week, Craig requested that
plaintiff - work the day ;ﬁift. Because of plaintiff's
unwillingness, Craig transferrﬁﬁ Damberville to another station for
two days. Dambe&ville was ufﬁﬁppy about the transfer because he

was told by the new station tﬁ t extra help was not needed.

16. Approximately one we later, without explanation, Craig

told plaintiff that he could fire Damberville if he wished.

17. In mid-February, 1981, Craig transferred Jack Hathcock to

the 11th Street station for intiff to train as a manager.

18. Jack Hathcock worked the night shift with plaintiff who

helped him learn the paper wo and procedures for being a manager.

19. In late February, 1, plaintiff went on a one-week

vacation. He placed Damberyille in charge, with Hathcock as
assistant manager. Plaintiff felt that Hathcock was adequately

familiar with managerial respﬁﬁﬂibilities and told Damberville that

4



if an emergency arose, he was _ive the station keys to Hathcock.

During plaintiff's absence, Damberville became ill.? Damberville

called Richard Craig's residene¢s and, when informed Craig wasn't at

home, left the station keys with Hathcock and went to the hospital.
20. Plaintiff was on va@stion at the time Damberville was
terminated from his positi as assistant manager. Upon
plaintiff's return he was inf ed that Damberville was terminated
allegedly for violating compa policy regarding the security of
station keys.?

21. Plaintiff protested herville's termination asserting
that the alleged violationf :y Damberville did not warrant

termination and because he had pecifically instructed Damberville

to give the keys to Hathcoﬁﬁf_in an emergency situation, and

Damberville was merely followﬁng_plaintiff's directives.

22. Plaintiff discussed the termination with Richard Craig.
Craig refused to reconsider thi termination.
23. Plaintiff requested ﬁ@-speak with Bill Nelson concerning

Damberville's termination duriﬁg the following week but was told

Bill Nelson was "a very busy msfi®. However, Bill Nelson testified

at trial that he had a policy making himself available to talk

to station managers upon thei# thuest.

24. After Bill Nelson 1ed to meet plaintiff at his first

requested meeting, plaintiff= ormed Craig that if Nelson would

not speak to him about Damberx #'s termination by the end of the

2Damberville developed a kidney stone, ring immediate hospitalization.

3Richard Craig testified that Damberville sho ild have taken the keys with him rather than leaving them

with Hathcock.



t411e a statement concerning his job

week, he would provide Damberv

duties, which Damberville intﬁﬁﬁad to give to the EEOC.

25. Plaintiff made a secafd effort to meet with Bill Nelson,

but Nelson did not make himsaiﬁfavailable.

26. On Thursday, March iﬁ{ 1981, Richard Craig told plaintiff
that the Damberville case “waﬂ_&losed", and that he was not showing
"good company loyalty" by preﬁi ng the matter. Craig also advised
plaintiff that there was an opﬁhing in Oklahoma City as a district

supervisor and asked plaintiff if it would be convenient for him to

pack up and move to Oklahoma: €ity. Plaintiff responded that it
would be inconvenient for himfﬁo move and once again asserted his
belief that Damberville was afébod employee. Plaintiff told Craig
that Damberville's only probldﬁﬁwith the Company was in adding and
subtracting negative numberﬁ. Craig responded indicating
Damberville's only problem "wgi his negative color".

27. The ne;t day, Friduﬁj March 13, 1981, plaintiff wrote a
statement on behalf of Damber%ille. In the statement, plaintiff
represented that Damberville Had "an excellent work record" and
that he "performed exception&i}y well”. Plaintiff stated that he
had previously broken the sam@%@onpany policy for which Damberville
allegedly was terminated but ﬁhe'company had not fired him.

28, Plaintiff requeste d was granted leave for a second

vacation the following week.%*  He was told to leave the keys with
a relief manager, Debbie Wiley. She took the keys from plaintiff

about 1:30 Friday afternoon.

“This vacation was approved by Richard C’raig to be taken without pay.

6



29. When Wiley came to wﬁ%k Saturday morning, March 14, she
discovered that plaintiff had failed to deposit the receipts taken
during the night shift of Thﬂibday, March 12-13, 1981, and the
morning shift of Friday, March!lS, 1981, as was company policy.
She reported this fact to Richard Craig.

30. When plaintiff returﬁﬁﬂ.from his vacation and reported to
work Monday, March 23, 1981, MHe was informed that he had been
terminated for the alleged pﬁﬁpoae of failing to obey company

policy regarding the making of timely bank deposits.

31. Plaintiff tendered testimony that on prier occasions
other station managers had in&ﬂvertently forgotten to make bank
deposits at the close of a shift and were not terminated due to the
delay in making the deposits.

32. There is no history o£ p1aintiff violating company policy
regarding making‘deposits which would justify this harsh result.
To the contrary the testimony established that plaintiff was a
responsible, competent stationfﬁanager.

33. The Court finds and Qahﬁludes that Richard Craig and Bill
Nelson's termination of Dambervllle was racially motivated. This
conclusion is supported by thaﬂh‘racially derogatory comments and
their concern that "Memphis officials" would see a black employee
working during a shift custom&ﬁily reserved for managers.

34. Plaintiff's terminatien was the result of plaintiff's
protesting the firing of D&ﬁpnrville and in retaliation for
plaintiff's support of Dambervfiie as an employee and his announced

intent to assist Damberville with his EEOC c¢laim of racial

7



discrimination against defendant. The Court finds that defendant's
purported justification for diq#issing plaintiff is pretextual in
light of the countervailing ﬁ&idence of prior acts of another
employee consisting of simiiﬁf "misconduct", and in 1light of
defendant's admission that pluintiff was one of the best managers
employed by defendant and 'ﬁﬁu therefore Kkept in charge of
defendant's highest volume saﬂ@ian station in the Tulsa area. The
court also takes notice of tﬁihrapid sequence of events prior to
plaintiff's termination. Plaiﬂﬁiff reiterated his intent to assist
Damberville immediately prior tb defendant's decision to terminate
plaintiff.

35. At the time of his termination from Total, plaintiff was
earning $4.62 per hour with a regular work week of 54 hours.
Plaintiff was paid $6.93 per heur for hours worked in excess of 40
per week and was eligible for bonuses.

coucnuﬁiows OF LAW
A. Jurisdiction and Venue

1. All filing requiremﬁﬁtu of Title VII of the Civil Rights
Act of 1964, as amended in 1972ffTit1e VII), have been satisfied by
the plaintiff. 42 U.S.C. §2000e=5(e), (f)(1).

2. The defendant theréfﬁi'n' is an employer subject to the
provisions of Title VII. 42 U.8.C. §2000e(b), (h).

3. Venue is proper in t&ﬁs Court. 42 U.S.C. §2000e-5(f£f)(3).
B. Title VII Claims o

4. The defendant Totuﬁ Petroleum, Inc., committed an
unlawful employment practicdf”prohibited by Title VII when it

discharged plaintiff as a service station manager in retaliation



for plaintiff's supporting and*@hsisting a former black employee of
defendant in his charge of raciﬁi'discrimination against defendant.
42 U.S.C. §2000e-3(a). _

5. The test applied for:dotermining whether a plaintiff has
proved a prima facie case of rnﬁaliatory discharge under Title VII
was set forth by the Tenth Cireuit Court of Appeals in Burrus v.
United Telephone Co. of Kansag. Inc., 683 F.2d 339, 343 (10th Cir.
1982), cert. denied, 459 U.S. 1071. A plaintiff must establish a

prima facie case of retaliatiom by showing that: 1) he engaged in

an activity protected by Titlﬁ@VII; 2) he was disadvantaged by an
action of his employer subsequnﬁt to or contemporaneously with such
activity; and 3) there is a cauﬂhl connection between the protected
activity and the adverse employment action. The causal connection
may be demonstrated by evidaﬁﬁ@ of circumstances that Jjustify an
inference of retaliatory motivﬂg such as protected conduct closely
followed by adve;se action. zﬁ, at 343.

6. As set forth by Burrug, supra, the allocation of burdens
and order of presentation or;proof in a Title VII retaliatory
discharge suit is as followsz.ﬂiirst, the plaintiff must establish

the prima facie case set out above. Second, if the prima facie

case is established, the buﬁﬂén of production shifts to the
defendant to articulate a legitimate, nondiscriminatory reason for

the adverse action. The def?fﬁ

ant need not prove the absence of
retaliatory motive, but mustTOnly produce evidence that would
dispel the inference of retalﬁ#tion by establishing the existence
of a legitimate reason. Third;lif evidence of a good faith reason

is produced, the plaintiff may still prevail if he demonstrates the

.9



articulated reason was a mere pretext for discrimination. The
overall burden of persuasion’ ramains on the plaintiff. once
evidence is presented by bot'.h parties tending to prove the
existence of a legitimate reasc}ﬁ’5' on the one hand and pretext on the
other, the Court must then decida the ultimate fact issue -- "which

party's explanation of the ai#ﬁﬁloyer's motivation it believes".

s, 460 U.S.
711 {(1983); Love V. Re/Max Qﬂ m::ig , Inc,, 738 F.2d 383 (10th
Cir. 1984). 8

The ultimate burden may hﬁ{ﬁet in one of two ways. First, a
plaintiff may persuade the c:mrt that the employment decision more
likely than not was motivat'w_ by the plaintiff's engaging in

protected Title VII activity. __'Z‘;'tn addition, however, the burden is

alsc carried if the plaintiff ® dwa tthat the employer's proffered

explanation is unworthy of credence". United States Postal Service

Board of Governors v, Aiking, W (Blackmun concurring), gquoting

Texas Dept. i 'girs v. Burdine, 450 U.S. 248, 256

(1981) (citing McDonnel orp. v. Green, 411 U.S. at 804-5

(1973)).

7. The Court finds thu’f: plaintiff is entitled to recover

under the "participation" clatige of 42 U.S5.C. §2000e~3(a).

s for an employer to discriminate against any
has opposed any practice made an unlawful
ge he has made a charge, testified, assisted
ation, proceeding, or hearing under this

It shall be an unlawful employment pi
of his employees ... because [the emp
employment practice by this title, or k
or participated in any manner in an
subchapter.

Plaintiff's Prima Facie Cage

8. The Court finds that plaintiff communicated his intent to

assist Damberville with . -'-Bamberville's c¢laim of racial

10



and was dismissed from defendant's

discrimination against defendan

employ, immediately thereafta#; in retaliation. The intent to

assist a fellow employee in t latter's EEOC claim of employment

discrimination under Title VII is protected under 42 U.S.C.
§2000e3(a). An employer may naﬁ%retaliate against an employee who,

in good faith, communicates hi# intent to assist in an EEOC Title

VII investigation. See 8. i ity Action

Association, 615 F.2d 1025, 3% (5th cir. 1980); Gifford v.

, 549 F.Supp. 1, 7 (C.D.Cal.
ees, 518 F.Supp. 9, 21-24

(M.D.Tenn. 1980).

Plaintiff's Burde Q
9. The Court finds that ﬁﬁa reasons articulated by defendant
for plaintiff's dismissal are pretextual. Plaintiff has met its
overall burden of persuasion bf?&emonstrating that the articulated
reason was a mer; pretext for &@nduct prohibited by Title VII.
10. The Court finds thaﬁlplaintiff, having established its

prima facie case and having mdﬁlthe overall burden of persuasion,

is entitled to recover against(&@tandant for the latter's violation
of plaintiff's statutory riﬁﬁts under 42 U.S.C. 2000e-3(a).
Employers do not have free rm:n to punish employees who reveal
their intent to assist the mmma in a Title VII investigation.

Retaliation directed at those

p discreetly reveal their intent to
complain to the EEOC or aid o rs in doing so would have as great

a chilling effect upon the righits protected by Title VII as that

caused by a reprisal against &n employee who has already filed a

charge. The Court's conclusien is supported by the statutory

11



language of the “participatiqﬁﬂ clause of 42 U.S8.C. 2000e3(a).
Forming the intent to do an ad@fclearly "assists" the performance
of that act, the intent to as&ift in an EEOC investigation, gives
life to the act of doing so. Q#Qﬂﬂhg;ﬂ, 518 F.Supp. at 23-4.

C. Title VII Remedies '

11. A request for backpay 1ls not a claim for damages, but is
an integral part of the iiquitable remedy of injunctive
reinstatement. Reinstatement iﬁvclves a return of the plaintiff to
the position held before the'&ileged unconstitutional discharge.
An inextricable part of the fﬁstoration to prior status is the
payment of back wages properlff@wing to the plaintiff, diminished

by earnings in the interim.

Agency, 563 F.Supp. 419, 422 (M.D.Pa. 1983).

12. Plaintiff found new @wployment in various jobs beginning
May 15, 1981. 1In 1981 and 1982 plaintiff earned $14,348.78. 1In
1984 plaintiff e;rned $6,692.$i. From 1985 until 1989 plaintiff
earned $70,505.90 working for Skaggs Alpha Beta, where he is
currently employed as a frontl@nd manager. These earnings total
$108,866.98.

13. At trial Bill Nelsonm festified that it was reasonable to

assume that if plaintiff had ;ﬁained employed by defendant the

would have earned an average ihcrease in salary of five percent

(5%) a year. This would have en a total gross earnings from May

1981 until 1989 of $158,770.0

"Plaintiff also presented evidence

of bonuses received by defend

'8 employees in a same or similar

situation from 1981 through 198% in the sum of $14,596.

12



14, Plaintiff offered eﬁﬁﬁence of hospital, disability and

8 for the years 1981, 1982, 1983

life insurance benefits availak

and 1984 for defendant's employges. However, cost of insurance is

not a proper item of damages1i;ere the victim of discriminatory
retaliation does not secure altﬂrnative coverage.® See Kossman v,
calumet County, 800 F.2d 697 g?th Cir. 1986), cert. denied, 479
U.S. 1088, reversed on other qﬂ@nnds, in Coston v. Plitt Theatre,
860 F.2d 834 (7th Cir. 1988)‘;-The primary goal of the backpay
award is to make a victim whﬁia. Permitting a cost of health
insurance coverage in a backpay'ﬂward when alternative coverage was

not secured would allow the ‘victim to recover an unwarranted

windfall unless it is demonstm@tad that the victim was unable to

secure coverage and had incurﬂfﬁ a medical expense. There was no
evidence offered at trial théﬁ plaintiff incurred expenses in
securing alternative insuranﬁh coverage or incurred medical
expenses that wo;ld have been3&bvered under defendant's insurance
program had plaintiff not beeﬂétarminated in order that plaintiff

might recover the cost of the fﬁnurance benefits or be reimbursed

for any medical expenses incurfed. Id. 800 F.2d at 704.°

SFrmge benefits such as vacation pay am# k pay are among the items which should be included in
backpay. See Pettway v. American Cast Iron F gry, 494 F.2d 211 (5th Cir. 1974) cert. denied, 439 U.S.
1115. Recoverable fringe benefits include all be could be tumed into cash by an employee, including
retirement benefits. See Crabtree v. Baptist Hosp 49 F.2d 1501, 1502 (11th Cir. 1985).

SPlaintiff relies on U._S. v. Lee Way M
recover the loss of hospital, disability and life in;
Motor does not provide any guidance under the f _
In order to make a plaintiff "whole® for a wrongful
have been paid directly to him in compensation or
from a denial of any benefit for which he would

Inc., 625 F.2d 918 (10th Cir. 1979) for authority to
mefits. However, the language contained in Lee Way
f this case. Title VII provides for a "make whole™ remedy.
charge, plaintiff is entitled to recover any sum that would

(see footnote 3 supra), and any damages proven resulting
ave received, but for the wrongful discharge.

13



15. As a result of hmu termination from defendant's

employment, plaintiff has swfier@d lost wages in the sum of

$158,770 and lost bonuses in the sum of $14,596. Plaintiff had

interim earnings in the sum otﬁj108,866.93, thereby resulting in a
total loss suffered in the sumf;f $64,499.02.7

16. The Court does not fiﬁd credible the evidence offered as
"prejudgment interest” and defiﬁed as the value of the loss use of
plaintiff's gross income. |

17. The Court further caﬁhiudes that this is a proper case
for awarding reinstatement ﬁﬁ; plaintiff's former status with
defendant as a station manager;;
D. Attorney Fees .

i8. The plaintiff her&ﬁﬁ} as the prevailing party, is
entitled to the award of a rﬁﬁaanable attorney fee. 42 U.S.C.
§2000e-5(k); 42 U.S.C. §2988. ghnn;gnan v. Hampton, 446 U.S. 754
(1980) . '

19. Absent an affidavit :mm plaintiff's attorney listing the

factors enumerated in Wat

{(7th Cir. 1974), cert. denied, 425

Harvester, 502 F.2d4 1309, 1322

U.S. 997, the amount of the at ﬁ#nay fee cannot be determined. See

also Comacho v. a ege, 590 F.2d 887 (10th cCir.

cir. 1980). - ' Qklahoma,

598 P.2d 659 (Okla. 1979). Plaintiff is hereby given twenty (20)

"This sum is calculated by using gross mca»n figures.

14



days within which to submit per documentation to the Court.

Defendant is given 10 days the fter in which to respond.

IT IS SO ORDERED this day of August, 1990.

{fef Judge, U. S. District Court
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IN THE UNITED STATE§ DISTRICT COURT FOR THE
NORTHERN DISYRICT OF OKLAHOMA

r
!
1
)
g
}
¥

GLEN SHEPPARD,
Plaintiff,

V.

go-c-a28-c | T L E D

AUG 9 1990

jack C. Sitver, Clerk
lﬁg.DﬁJmCICBDUW[

CROWN MOTORS COMPANY,

Defendant.

The court has for considaﬁﬁtion the Report and Recommendation
of the Magistrate filed Julyiiﬁ, 1990, in which the Magistrate
recommended that plaintiff's cﬁﬁplaint be dismissed. No exceptions
or objections have been filed and the time for filing such
exceptions or objections has eﬁpired.

After careful considerati@h of the record and the issues, the
court has concluded that thaihaport and Recommendation of the
Magistrate should be and hereﬁgiis affirmed.

It is therefore Orderé@f that plaintiff's civil rights
complaint pursuant to 42 U.S.Cg;ﬁ 1983 is dismissed pursuant to 28
U.S.C. § 1915(d). ”

Dated this gﬂc'iay of

, 1990.

H. DALE COOK, CHIEF
UNITED STATES DISTRICT JUDGE
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- Fiolopk
DISTRICT COURT FOR THE
RICT OF OKLAHOMA

IN THE UNITED 8
NORTHERN

AUG 9 1990

Jack C, Silver, Clarle
U.S. DISTRICT COURT

UNITED STATES OF AMERICA,
Plaintif
-V5- CIVIL NUMBER 90-C~-458 E

RICHARD L. MORROW,
CSS 511l 56 9291

Defendan

DEF . JUDGMENT

A Default having been enteri pgainst the Defendant and counsel

for the Plaintiff having reques udgment against the defaulted
Defendant and having filed a pr: ?Kffidavit, all in accordance with
Rule 55(a) and (b)(1l) of the Fe 1 Rules of Civil Procedure and Rule
7 of the Rules of the District t for the NORTHERN DISTRICT OF
OKLAHOMA, now, therefore;
JUDGMENT is rendered in fa : of the Plaintiff, United States of
America, and against the Defend :RiCHARD L. MORROW, in the principal
sum of $666.00, plus pre-judgme nterest and administrative costs, if
any, as provided by Section 311 Jﬁitle 38, United States Code,
together with service of proces gts of $11.00. Future costs and

interest at the legal rate of will accrue from the entry date

of this judgment and continue ur

Y

this judgment is fully satisfied.
t,L -
DATED this Y ° day of

AQUSTt , 1990.

U.8. DISTRICT COURT CLERK
NORTHERN DISTRICT OF OKLAHOMA




JISTRICT COURT
TRICT OF OKLAHOMA

UNITED STAT
FOR THE NORTHER

FILED

STANLEY JOHN O'BANION and AUG 04 199y
LOUISE O'BANION,
ook C. Sitver, Clagk
Plainti - PISTE Rt

vs. No. 88~-C=-92E

FIBREBOARD CORPORATION, et

e S S S L S Y

Defenda

In accordance with ¢t #erdict of the jury herein,
rendered on June 24, 1990
favor of the Defendants, 8 Corning Fiberglas, Inc. and
Celotex Corporation, and ag ﬁ the Plaintiffs, Stanley John

O'Banion and Louise O'Banio

DATED this 4 day

§/ JAMES O. ELLISON

JAMES O. ELLISON
U.S8. DISTRICT JUDGE

NCORE: THIS DER 1S TO BE MAILED
ANT TO ALL COUNSEL AND
HTIGANTE INMPAEDIATRLY

UPCM RECEIPT,



UNITED STATES DISTRICT COURT FTLED
NORTHERN DISSRICT OF OKLAHOMA AliG 0 1990
ELIZABETH DOLE, Secretary of = . ) L€ Silver, Clerk
Labor, United States Department ) o DISTEN T TOURT
of Labor, i )
) Civil Action
Plaintiff, )
) No. 85-C-235-E
V. )
)
BURLESON PROPERTIES, INC., )
ARNOLD D. BURLESON and )
KATHERINE M. BURLESON, )
)
Defendants. - )
“GRDER

The court has considered:@he Plaintiff's Motion to Dismiss
Without Prejudice. After caﬁ%ful consideration of the statement>S
made therein it is hereby "ﬂ 

Ordered that this actioﬁ*#br eivil contempt be dismissed
without prejudice. “

; - R g
Dated this _ % day of _%% Lxmxa// , 1990.

S/ JAMES O. ELLISON

JAMES 0. ELLISON
United States Districect Judge
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'g§ DISTRICT COURT FOR THE
PRICT OF OKLAHOMA AUG 9 1950

IN THE UNITED §
NORTHERN

Jask ¢, Silver, -0

UNITED STATES OF AMERICA, Us DFT“FT(“L'
+t. N e N JRT

Plaintif '

-Vs~ CIVIL NUMBER 90-C-453 E

Nl Nt Wi Wttt Vvl it

BILL J. CONDER JR.,
CsS 457 25 3299

Defendant'

A Default having been ente “‘against the Defendant and counsel

for the Plaintiff having request#d Judgment against the defaulted

Defendant and having filed a pr . Affidavit, all in accordance with

Rule 55(a) and {b)(1l) of the Fed#ral Rules of Civil Procedure and Rule

7 of the Rules of the District qj“:t for the NORTHERN DISTRICT OF

OKLAHOMA, now, therefore;

JUDGMENT is rendered in faver of the Plaintiff, United States of

America, and against the Defend , BILL J. CONDER JR., in the

principal sum of $921.40, plus pre-judgment interest and administrative

costs, if any, as provided by Segtion 3115 of Title 38, United States

Code, together with service of Prodess costs of $11.00. Future costs

and interest at the legal rate of 7F¥%, will accrue from the entry
date of this judgment and continu until this judgment is fully
satisfied.

" o
DATED this 9) day of La]ujf , 1990.

U.S. DISTRICT COURT CLERK
NORTHERN DISTRICT OF OKLAHOMA

By: LI Zgéi 1497 G o
= Deputy Clerk




PATES DISTRICT COUR'IE"" 1 L
DISTRICT OF OKLAHOMA

IN THE UNITED
FOR THE NORTHEHI

AUG 0 1999
HOWARD CRAWFORD, e e, Ok
an individual, HEE e R

Plaintiff,

vs. No. 90~C-0078-E
THE CITY OF HOMINY, OKLAHOMA .
DON CARNES, Police Chief
of the City of Hominy;

PAUL O'KEEFE, City Manager
of the City of Hominy,
Oklahoma; CANDICE LINVILLE;
and OSAGE COUNTY, OKLAHOMA,
in the name of the Board of =
County Commissioners of the -
County of Osage, '

Defendants.

ORDER OF DI AL WITH PREJUDICE

pursuant to the Joint ﬁ jpulation of Dismissal filed by the
Plaintiff and pDefendants, Court dismisses, with prejudice,
plaintiff's Complaint agai the Defendants, City of Hominy,
Oklahoma, Don Carnes, raul. fe, Candace Linville and Osage

County, Oklahoma, with eagf ty being responsible for their

. ELLISON
States District Judge

APPROVED AS TO FORM:

JOHN B.] NICKS -
Attorney for Howard crawford




JON B. COMSTOCK =
Attorney for City of Hominy,

Don Carnes, Paul O'Keefe, an
‘Candace Linville '

549.2.30/0ML




IN THE UNITED STATma'uISTRICT COURT FOR THE
NORTHERN DIﬂwmICT OF OKLAHOMA

5
3
£
jﬁ
X
'%'

ROBERT ROBY,
Plaintiff,
V. 90-~-C-27-C

MICHAEL P. STONE, SECRETARY
OF THE ARMY,

Defendant.
Sl‘verc C‘efk

The court has for consideﬁﬁtion the Report and Recommendation
of the Magistrate filed July ﬁu, 1990, in which the Magistrate
recommended that defendant's ﬂbtion to Dismiss be granted. No
exceptions or objections havegﬁman filed and the time for filing
such exceptions or objections ﬂ@a expired.

After careful consideratiﬂﬁ of the record and the issues, the
court has concluded that thu mﬂport and Recommendation of the
Magistrate should be and herehﬁ is affirmed.

It is therefore Ordered tﬁnt defendant's Motion to Dismiss is

granted.

Dated this J§° day of

H. DALE OK, CHIEF

UNITED STATES DISTRICT DGE




ED
DISTRICT COURT Fogfgﬂg; L i
YICT OF OKLAHOMA AUG 04 19900K

k C. Sibver, Clerk
'J'Gé, DISTEILT SOURT

IN THE UNITED ST
NORTHERN
DOROTHY WILLIAMS
Plaintiff,
Case No. 88-C—518-E-/

vs.

STATE OF OKLAHOMA, ex. y
DEPARTMENT OF HUMAN SERVICE

Tt s S Tl e Vgl Vgt st et Smast?

Defendant.

Upon consideration of i@ Settlement Agreement entered

into by the parties to this #etion, the Court finds that the
terms thereof should be eﬁ; ced as an order of the Court.

IT IS SO ORDERED.

JAMES/6. ELLISON,
Judge of the District Court

APPROVED:

L =

Rbckne Porter :
Attorney for the Plaintif

David A. Brown
Attorney for Defendant




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

UNITED STATES OF AMERICA , for )
the use and benefit of DODSON ) - Iw
& COCHRAN AIR CONDITIONING CO., ) H L
INC., )
)
Plaintiff, )

) ) . Silver, rk
vs. _ ; No. 89-(:-26@“'.53“1k |STSRlC.T COURT
J.T. CONSTRUCTION CO., INC. ) L I 13
and COMMERCIAL UNION INSURANCE ) 57"f91?29 2 T P
COMPANY , ) . 1990

) alG

Defendants. H
ack C. Silver, Clerk
s, DISTRICT COURT
JOURNAL OF JUDGMENT

The Court having hereto on July 2, 1990, made a finding of
fact that the Defendant is indeﬁted to the Plaintiff for the sum
of $12,901.54 for materials and labor furnished, IT IS THEREFORE
ORDERED, ADJUDGED AND DECREED by the Court that the Plaintiff be
awarded judgment against the Defendant for the sum of $12,901.54.

Dated this X day of

1990.

'g/ JAMES O. ELLISON

~ JAMES O. ELLISON
United States District Judge
. Judge for the Northern District
-~ of Oklahoma

APPROVED AS TO FORM:

r
qixnkbhbﬁi Q*l“m
STEPHEN B. RILEY
Attorney for Plalntlff

Wv@r

DAVID H. SANDERS
Attorney for Defendant




FILED
8 DISTRICT COURT FOR AUG 8 1990 @}?

TRICT OF OKLAHOMA
Jack C. Sitve, Glerk
u. S. DISTRICT COURT

IN THE UNITED STN
THE NORTHERN LK

HOME-STAKE PRODUCTION
COMPANY

Plaintiff,

/

V. No. 86-1129-B

TALON PETROLEUM, C.A., et al

Yt St Nt St et Vat® Wt epapt Wost Vngat?

Defendants.

pursuant to Judgment enfiéred by the Circuit Court of Appeals

for the Tenth Circuit under @ate of July 9, 1990, received and

filed herein on August 2, 3980, this action against Defendants

Hideca U.S.A., Inc., 2 Delawﬂ  gorporation, Romichan Corporation,

a Delaware corporation; Rau . valdes-Fauli, Trustee, L.W., Inc.,
a Delaware corporation, Lgﬁw“ r, Inc., a Delaware corporation,
Lunelco, Inc., a Delawgﬂ porporation, Venrest Investment
Corporation, a Netherlands ¢illes corporation and Karenwood
International, N.V., a Neth \ nds Antilles corporation. is hereby

dismissed and the Prelimi Injunction previously entered is
vacated.
Plaintiff and dismissefl parties are to pay their respective

costs and attorneys' fees.

IT IS SO ORDERED this _ < day of August, 1990.







M(V ......

UNITED STATES OF AMERICA

Plaintiff,
Vs,

Ten Thousand Dollars ($10,000.00) In

United States Currency and Real Property
Known as Rural Route 8, Box 109-L, City
of Sapulpa, Oklahoma, Creek County, Staw
of Oklahoma,

CIVIL, ACTION NO. 89-C-308-E

N vt St vt Nt Tt St S mnt met Vst mat St

Defendant.

TONY M. GRAHAM

Uni tates Att

CATHERINE J. D E; ';

Assistant United States Attorney

Attorney for UNITED STATES
OF AMERICA

3600 U.S. Courthouse

333 W. 4th Street

Tulsa, Oklahoma 74103
(918) 581-7463

/7
o L

= ROBBINS
e ttorney for Claimant
S JAMES CHARLES BOONE

2800 South Hulen

Suite 200

Fort Worth, Texas 76109
(817) 924-2997
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IN THE UNITED TES DISTRICT COURT S -8
FOR THE NORTHERN DISTRICT OF OKLAHOMA o9

3 XN o onivER, CLERR
= I e it COuRT
ALLSTATE FINANCE LEASING CORPﬂ_ .

V. Case No. 90-C 638 E
5 STAR ENTERPRISES, INC., GLEN H
LAWRENCE and LOREN GUYER, CHIEF.
POLICE OF THE TOWN OF DRUMRIGHT,

TO: Loren Guyer, Chief of
defendant and Doyle Watg
defendants '

lice of the Town of Drumright,
n, his attorney and all other

Please take notice that. above-entitled action is hereby

dismissed without prejudice, ‘suant to Rule 41(a) (1) (i) of the
Federal Rules of Civil Procedu
Dated this ?Zééz day of August, 1990.

HANSON, HOLMES, FIELD & SNIDER

Richard K. Ho¥mes OBA# 4327
5918 East 31lst Street

Tulsa, Oklahoma 74135

(918) 627-4400

Attorneys for Plaintiff
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prstrictr covrr For ThE | 1T L. B D
CT OF OKLAHOMA A b 1930 ﬁ&

IN THE UNITED STAT

NORTHERN DIS

MIDAMERICA FEDERAL SAVINGS

' . Sil Clerk
AND LOAN ASSOCIATION, et al, Juck C. Silver,

U.S. DISTRICT COURT

Plaintiff,
vS. Case No. 88-C-1340-B ///

ROBERT LEE SHEPLER, et al,

Tt Nk Nkl St N Yk VT i emagP gt

Defendants.

ADMINISTRATEHE CLOSING ORDER

The Defendant having filed jts petition in bankruptcy and
these proceeding being stayed thﬂf uy, it is hereby ordered that
the Clerk administratively termi__.ﬁ:this action in his records,
without prejudice to the rights m; the parties to reopen the proceed-

ings for good cause shown for th ntry of any stipulation or order,

or for any other purpose regquire -obtain a final determination of

the litigation.

IF, within 60 days of nal adjudication of the bankruptcy
proceedings, the parties have no :_opened for the purpose of obtain-
ing a final determination herein .is action shall be deemed dismissed
with prejudice. |
i

IT IS SO ORDERED this ay of AUGUST , 19 99,

NITED STATES DISTRICT JUDGE
PHOMAS R. BRETT
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IN THE UNITED SBATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA & | L E 1D

NOCO INVESTMENT CO., INC., an.-
Oklahoma corporation, and YALE
AVENUE, LTD., an Oklahoma '
corporation,

AUG 07 1990

Jack C. Silver, Clerk
v &, DISTRICT COURT

Plaintiffs,
vS. Case No. 90-C-282-E
SUN REFINING AND MARKETING
COMPANY, a Pennsylvania
corporation, et al.,

Defendants,

ZGEN, INC. a/k/a BURKHART
PETROLEUM CORPORATION,

)

)
i X
)
)
)
)
)
)
)
)
)
)
)
: )
)
)
)
)

Third Party Defendants.

COMES NOW the Plaintiffs' Application to have this matter

remanded to the District Couﬂﬁ of Tulsa County for the State of

Oklahoma. The éourt, being fﬁ 1y advised in the premises, finds

IT IS THEREFORE ORDEREﬂ :ADJUDGED AND DECREED that the
captioned matter be remanded tn,ﬁhe District Court in and for Tulsa

County, State of Oklahoma.

071970
B917003A.0RD
JBW:mb
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISPRICT OF OKLAHOMA

AMERICAN INTERNATIONAL .
Plaintiff(s), o F 1 L -E ‘D

vs. No. 89-C-482-C

AUG 7 1930
TANDEM FINANCIAL CORP. jack C. Silver, C‘efk
Defendant (s). U.S. DISTRICT COUR
JUDGMENT DISHISSING ACTION

BY REASON OF SETTLEMENT

The Court has been adviﬁiﬂ'by counsel that this action has
been settled, or is in the pfﬁ?ess of being settled. Therefore,
it is not necessary that the #ction remain upon the calendar of
the Court. . 

IT IS ORDERED that the acﬁion is dismissed without preijudice.
The Court retains complete jufﬁadiction to vacate this Order and
to reopen the action upon cauaéfshown that settlement has not been
completed and further litigatién is necessary.

IT IS FURTHER ORDERED that the Clerk forthwith serve copies

of this Judgment by United Stﬁtés mail upon the attorneys for the

parties appearing in this actien.
Dated this ¢S:=‘ day of CILZLC>/// . 1990,
o Y,

ITED TA S DISTRICT JUDGE



IN THE UNITED STATES DISTRICT COURT A6 -7 1990
FOR THE NORTHERN DISTRICT OF OKLAHOMA R
Tt . L1 ;"._, 'L,_, ._[1. d

crce et P OUR
EDDIE M. ABBOTT, . Ll COURT

Plaintiff,

VS, .. No, 89-C-~108 E

ROGER PONN,

T St g St Nt gt o gt

Defendant.
ORDER OF Qléﬂlﬁﬁﬁﬁgﬂllﬂ PREJUDICE
Comes on before me, the unﬁnrsigned judge, the partys'
Joint Stipulation for Dismissﬁlfﬁitb Prejudice in compliance
with FRCP 41(a) (I) and duly sigﬁkd and approved by counsel
for the Plaintiff and counsel f;f the Defendants, it is
HEREBY ORDERED, ADJUDGED ﬂﬁb DECREED that Plaintiff's
action be and is hereby dismiﬂ#ﬁﬂ with prejudice forever and

for all time.

S/Joha L. Woacner

UeDe Lingictrut.

Eﬁ&TED“ST&TES-BESQRIGE—J¥E&H&~




Jack C. Silver, Clork

JOHNNY T. WHATLEY, U.S. DiSTRICT COURT

v, No. B9-C-436-B

Foreign Corporation, K-MART INSURANCE -
SERVICES, INC., a Foreign Corporation, .=

)
)
)
)
;
LONE STAR LIFE INSURANCE COMPANY, a )
oy
)
and P.M.B. Inc., a Foreign Corporation, )
)

)

ORDER OF DISM [, WITH PREJUDICE

7N
NOW ON this z day of

; , 1990, it appearing to the Court that this
mtterhasheencmmmtisedardsetl:led, this case is herewith dismissed with

prejudice to the refiling of a future action.

S/ THOMAS R. BRETT
United States District Judge

336-135/AEA/tdr



UNITED STATES DISTRICT COURT o
FOR THE NORTHERN PISBTRICT OF OKLAHOMA R

ARG -7 1330

JACK CooiN o CLERK
U.S. DiSTRICT COURT

UNITED STATES OF AMERICA,
Plaintiff,

Va CIVIL ACTION NO. 89-C-1024-E

ONE THOUSAND TWQ HUNDRED

NINETY-TWO DOLLARS

($1,292.00)

IN UNITED STATES CURRENCY,

Defendant.

of
S8TIPULATION %R’ DISMISSAL
AND FOR FOR OF BOND

Pursuant to Rule 41(;5(1)(ii) of the Federal Rules of
civil Procedurel the Plaintifﬁjiﬂnited States of America, by Tony
M. Graham, United States Attaﬁﬁﬁy for the Northern District of
Oklahoma, through Catherine i;“napew, Assistant United States
Attorney, and the Claimant, Rﬁﬁaell Kevin Voss, by and through

his attorney of record, Jq"n_ Street, hereby stipulate to

dismissal of this action, withput prejudice and without costs,

and further stipulate that th&Fbond in the amount of Two Hundred
Fifty Dollars ($250.00) post@ﬁ:by the Claimant be forfeited to
the United States of America,;%nr disposition according to law,

pursuant to the terms and coﬁﬁihions of the Release of Claim of



Seized Property and Indemnity Agreement entered into by and

between the parties on the .2H#{ day of CzaﬁAuLi' , 1990.
' U

. on ¥

Respectfully submitted,
JONY M. GRAHAM
UpAER

States Attorne

s

"ATHERINE J. DEDEW OBY #3836

_Assistant United states Attorney
3600 United States Courthouse
"'333 West Fourth Street

Talsa, Oklahoma 74103
(918) 581-7463

et

STREET, OBA #8690
rney for Claimant,

Russell Kevin Voss
B0l West Fifth Street
sBuite 155
“’rulsa, Oklahoma 74112
“{918) 582-9220



This is to certify {

within and foregoing Stipulat on For Dismissal has been mailed
this !’ day of ' s 1990, by first class mail,

with postage fully prepaid thi @on , to the following:

Attorfiey for Claimant,
Russ Kevip Voss

ATHERINE J. DEDEW 7 7

CJID/ch
00814




FILED

IN THE UNITED'#fATEs DISTRICT COURT o
FOR THE NORTHERN DISTRICT OF OKLAHOMA AUG 0 19%0

: Jack C. Silver, Clerk
THRIFTY RENT-A-CAR SYSTEM, INC., e TR ~OURT

an Oklahoma corporation,
Plaintiff,

)

)

)

)

)

vs. ) Case No. 90-C-0150E
)
PEAK VIEW MOTORS LEASING, INC., )
a Colorado corporation, : )
DARYL J. MASON, and JOHN )
M. VENTIMIGLIA, individuals, )
: )

)

Defendants.

DEFAULT JUDGMENT

On this ¢ dayjaf [2@L4/ , 1990, this matter
comes on for consideration of Thfgfty Rent-A-Car System,
Inc.'s Application for Default Judgment before  the
undersigned United States District Judge. The Court, having
examined the pleadings and being fully advised, finds that
the Defendants Peak View Motors Leasing, Inc. and Daryl J.
Mason (collectively the “ﬁ@fendants") have not answered or
otherwise pleaded and are in default.

The defaulting Dﬁ?audants, having failed to plead
or answer, are hereby Qéjudged by the Court to be in
default. The Court further finds that:

Thrifty Rent-A-Car System, Inc. should be granted
judgment in its favor'fpgainst the Defendants in the

aggregate amount of $150,994.10 as of June 22, 1990, plus



interest thereon at the maximum lawful rate, costs and a
reasonable attorney's fee.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
a judgment be entered in favor of Thrifty Rent-A-Car System,
Inc. and against Defendant in the aggregate amount of
$150,994.10 as of June 22, 1990, plus interest thereon at
the rate of fz yf/ percent per annum from and after the

entry of judgment, costs and a reasonable attorney's fee.

S/ JAMES O ELLISON

UNITED STATES DISTRICT JUDGE

APPRO :

Randee F. Charney, OBA #13285
, HOSTER, McSPADDEN, '

CLARK, RASURE & SLICKER

800 Kennedy Building

Tulsa, Oklahoma 74103

(918) 592-5555

Daza L. Rasure, OBA #7421

BA

John M. Hickey, OBA #11100
THRIFTY RENT-A-CAR SYSTEM, INC.
5330 East 31st Street

Suite 900

Tulsa, Oklahoma 74153

(918) 665-9319

Attorneys for Plaintiff
Thrifty Rent-A-Car System, Inc.

1669-22-F
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TES DISTRICT COURT FO%
ISTRICT OF OKLAHOMA AUG -7 e

v\l..g : e
US. gis et Govrp”

-

IN THE UNITED
THE NORTHER

NORWEST EQUIPMENT FINANCE, -
INC., SUCCESSOR BY MERGER '
TO NORWEST LEASING, INC.,

Plaintiff,
vs. Case No. 90 C-0147B ///
DONALD O. TREGONING, :
individually and DONALD O.
TREGONING d/b/a TREGONING
CHIROPRACTIC CENTER, '

Defendant,

vVS.

LEASE NEW ENGLAND CORPORATION,
Third-Party Defendant@g
and

RONALD L. HALSTEAD and
MANAGEMENT I. SYSTEMS, I

an ARIZONA CORPORATION 4/
PRACTICE SYSTEMS,

VV\JVVVVV\JVVUVVVVVVVVVVVVVVVVV

Third-Party Defendant#

JOINY BTIPULATION
OF DISM; . WITH PREJUDICE
4 § AND AS TO
NORWEST E §ENT FINANCE, INC.
AND DONALD o. IGONING, INDIVIDUALLY,

COMES NOW Norwest ipment Financing, Inc. and Donald

0. Tregoning, individual and dsb/a Tregoning Chiropractic

by and through their a neys of record and, pursuant to



FRCP 41, do dismiss

other with prejudice.

DATED this 7th day of?ﬂugust,

NORWEST EQUIPMENT FINANCIM,

Ma-alene A B' W1tterh01t
Crowe & Dunlevy
Kennedy Building

Suite 500
321 5. Boston
Tulsa, OK 74103

Attorney for Norwest

theii causes of

action against each

199¢0.

Donald O. Tregonlng‘ﬂu feochoedd

DiapT R Gosi~t g

1924 S. Utica Ave.
Suite 410
Tulsa, OK 74104

This is to certify that a true and correct copy of t QZ£—
above and foregoing was mmiled Zé

day of August, 1990, to:
W. Kirk Clausing
1924 S, Utica Ave.
Suite 410

Tulsa, OK 74104

W. E. Sparks

2624 E,. 21st

Suite 4

Tulsa, OK 74114
26.90BTS0O

postage prepaid,

this



ATES DISTRICT COURT F I L E D

DISTRICT OF OKLAHOMA _
AUG 07 1990 o

Jack ¢, Silver, Clark
tre DISTRICT TOURT

CECIL L. DRAKES,

Plaintiff,

vs. No. 89—C~707-Ev//

MORRISON MANAGEMENT SERVICE, -
INC., et al., .

Defendants.

IT IS THEREFORE ORDERED
prejudice, each side to beay

attorney fees.

M ELLISON
NITED STATES DISTRICT JUDGE




1N tHE untTeED stares prstricT cokt ForR THER [ L E D
NORTHERN DISTRICT OF OKLAHOMA
AUG 7 1990

Jack C. Sitver, Clerk

UNITED STATES OF AMERICA U.S. DISTRICT COURT

)
)
o )
Plaintiff(s) )
)
vs. ) No. 90-C-59-C
)
GARY P WALKER )
)
)
Defendant (s) )
ADMINISTRATIVE CLOSING ORDER

The Defendant, having filed it's petition in bankruptcy and
these proceedings being stayed thereby, it is hereby ordered that
the Clerk administratively terminate this action in his records,
without prejudice to the rights of the parties to reopen the
proceedings for good cause shown for the entry of any stipulation
or order, or for any other pirpose required to obtain a final
determination of the litigation.

IF, within I days of final adjudication of the bankruptcy
proceedings, the parties have not reopened for the purpose of
obtaining a final determination herein, this action shall be deemed
dismissed with prejudice. '

T IS SO ORDERED this
19 Z .

UNITED 5 ES DISTRICT JUDGE



UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISYRICT OF OKLAHOMA

UNITED STATES OF AMERICA ) |
Plaintiff, ; FITLED
ve. ) AUG 0 195
ERLENE HARVEY, a/k/a ERLENE ; Aok e ey
ABBOTT ) ' K S R%
Defendant. ; CIVIL ACTION NO. 90-C-443-E

DEFAULS JUDGMENT

This matter comes on for consideration this _(, day of
C;;: %/ ;, 1990, the Plﬁihtiff appearing by Tony M. Graham,

United States Attorney for thdfﬁorthern District of Oklahoma,
through Catherine J. Depew, A&Q@stant United States Attorney, and
the Defendant, Erlene Harvey,'ékk/a Erlene Abbott, appearing not.

The Court being fullﬁ;advised and having examined the
court file finds that Defendanﬁ}.ﬂrlene Harvey, a/k/a Erlene
Abbott, was served with Summonﬁ:and Complaint on June 11, 1990.
The time within which the Defaﬁﬂant could have answered or
otherwise moved as to the Comﬁﬁ#int has expired and has not been
extended. The Defendant has nﬁ? answered or otherwise moved, and
default has been entered by th@fﬂlerk of this Court. Plaintiff
is entitled to Judgment as a ﬁﬁ?ter of law.

IT IS THEREFORE ORDERED, ADJUDGED, and DECREED that the

Plaintiff have and recover judgiient against the Defendant, Erlene
Harvey A/K/A Erlene Abbott, foxr the principal amount of
$2,650.59, plus accrued interefit of $1,207.87 as of March 23,

1990, plus interest thereafter at the rate of nine percent per



annum until judgment, plus inte@rest therecafter at the current
legal rate of Z,Jjbercent perf#nnum until paid, plus costs of

this action.

5/ JAMES O. ELLISON
United States District Judge

CJID:rlk
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IN THE UNITED ATES DISTRICT COURT WG -7 %
FOR THE NORTHERN DISTRICT OF OKLAHOMA ¢
“"‘-\‘v‘:. ;,‘:;';,. - £ !,_ ..-i-
SAMSON RESOURCES COMPANY, P D LOURT

a corporation,
Plaintiff,
vSs. Case No. 89-C-1060-B

DEIHI GAS PIPELINE -
CORPORATION, a corporation,

Nt Tt Nt Ve N Srm? M gt St Mat® ot

Defendant.

' OF DISMISSAL
: EJUDICE
COME NOW the pérties gon Resources Company and Delhi
Gas Pipeline Corporation & hereby dismiss without preju-
dice the above styled lit  =tion pursuant to and in accor-
dance with Rule 41(a)(1)(ii}; Federal Rules of Civil Proce-

dure.

Respectfully submitted,

DOYLE & HARRIS

Steven M. Harris, OBA #3913
Michael D. Davis, OBA #11282
2431 E. 61st Street, Suite 260
Tulsa, OK 74136

(918) 743-1276

Attorneys for Defendant
Delhi Gas Pipeline Corporation




. and

CNMen b A A

- "R.K. Pezold

- Kenneth J. Treece

fﬁﬂnUNE, PEZOLD, RICHEY & LEWIS
; f;f;;-5'ixth East Fifth Street

- Suite 700 Sinclair Building
“Tulsa, OK 74103

ffhttorneys for Plaintiff
- .;Samson Resources Company

469-3-38/ras
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UNITED STATES DI 1CT COURT FOR THE

NORTHERN DISTRECT OF OKLAHOMA I L 0D
UNITED STATES OF AMERICA, AUG 0 ¢ B4
plaintiff, Jeck €L Sihver, Cledk
e COURT

v.
DEBORAH SUE GRAYSON,

pefendant. Ccivil Action No. 90-C-340-E

DEFAULA. JUDGMENT

This matter comes on:for consideration this Q day of

At , 1990, the plagntiff appearing py Tony M. Graham,

United States Attorney for Northern pistrict of Oklahoma,
through catherine J. Depew, ¢ istant United States Attorney, and
the Defendant, peborah Sue G gon, appearing not.

Y advised and having examined the

The Court being &
court file finds that Defend; ' peborah Sue Grayson, acknowledged
it on May 5S¢ 1990. The time within

which the pefendant could haw . answered oOr otherwise moved as to

the Complaint has expired and has not been extended. The Defendant

moved, and default has been entered

by the Clerk of this Courti laintiff is entitled to Judgment as

a matter of law.

1T IS THEREFORE ORDERED, ADJUDGED, and DECREED that the

plaintiff have and recove gment against the pefendant,

peborah Sue Grayson, for 'principal amount of $822.10, plus

accrued interest of $136. s of March 20, 1990, plus jnterest



thereafter at the rate of thfee (3) percent per annum until

judgment, plus interest there or at the current legal rate of

-7 ¢ ¢ percent per annum until paid, plus costs of this action.

r -

| S

Fet M ey

i P ATy
ARy

j...l

United States District Judge

mmp
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#8 DISTRICT COURT FOR
‘RICT OF OKLAHOMA

IN THE UNITED 8
THE NORTHERN

KOCH PIPELINES, INC.,

vVS. o »
F R il }3 }1
TOM E. CODY, et al, .

MG 7 159

Jack ¢ g ) }
- Sllver, Cla
- u.s. DistrRICT COU;EI;

)
)
)
)
)
)
)
}
)
)
;
SHERWOOD CONSTRUCTION COMPAL )
INC., )
)
)

Third Party Defend No. 90-C-310-B //

ORDER OF DISMISSAL ¥
THIRD CAUSE OF A(
AND DISMISSAL OF DE

YREJUDICE OF PLAINTIFF'S
'AGAINST DEFENDANTS,
§' THIRD PARTY COMPLAINT

There comes on for hea efore the undersigned Judge, the

Joint Stipulation of the P £iff and Defendants for dismissal
with prejudice of Plainti Third Cause of Action in its

Amended Complaint and the =¢fendants' Third Party Complaint

against Shérwood Constructi mpany, Inc. The Court is of the
opinion that the stipulatio: well taken and,
It is therefore ORDERE the Plaintiff's Third Cause of
Action in its Amended Cong and the Defendants' Third Party
Complaint against Sherwood i fuction Company, Inc., be and are

hereby dismissed with prej

A LA

" y CAAL
ITED STATES DISTRICT JUDGE!




Stephen A. Schuller 7992

BARROW GADDIS GRIFFITH & GRIME.E

Suite 300
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(918) 584-1600

Attorneys for the Defendants

SAS1/lam: AWCDWPO




IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA F I L E D

AUG 0 1990

Jack C. Silver, Clerk
18, DISTRICT COURT

ROBERT DWAYNE PUNNEO,

an Incompetent, by and
through his Guardian,
The Fourth National Bank
of Tulsa,

Plaintiff,
vsS. No. 88-C-559=E
CROUP LIFE & HEALTH BENEFITS

PLAN OF AMERICAN AIRLINES
INC. AND AMERICAN AIRLINES,

Defendants.

ORDER_Al GMENT

This matter comes befora the Court on the objections of
pefendants to the Magistrate's Report and Recommendation of March
26, 1990. This matter was befaore the Magistrate on cross motions
for summary Jjudgment. Althouﬂh the Magistrate carefully recited

the facts relevant to this matter, the facts will be restated here

to clarify the Court's opini
Plaintiff seeks payment of his medical expenses under an
insurance plan administered by American Airlines. Jim Mangold is

an employee of American Airiipes and is covered under the self-

insured medical reimbursement plan administered by American.
Mangold married Plaintiff's m&ﬁher, Neysa Punneo on March 28, 1981,
when Plaintiff was a seventeﬁﬁﬁ?ﬁar—old unemancipated minor. Neysa
Punnec had custody of Plaintfff, who resided with her, and was

receiving child support from Plaintiff's natural father.



Plaintiff was severely injBred in a motorcycle accident March

30, 1981, only two days followif? his mother's marriage to Mangold.

As a result of the accidenﬁxﬁﬁlaintiff was left quadriplegic.
Plaintiff was covered by his ﬁbther's insurance policy, carried
through her employer, at the ﬁiﬂa of the accident. Plaintiff's
medical expenses up to th@ Tmaximum amount of the policy,

$250,000.00, were paid by that plan. Plaintiff continues to incur

medical expenses for constant--irsing care and maintenance.

The claims administratar;fbr American's plan determined on
March 2, 1982 that Plaintiff ﬁﬁa entitled to secondary insurance
coverage under America's plan.'TPlaintiff received $15,000.00 from
American's plan from the date of the accident to March 1984. Neysa
Punneo and Mangold were divorcﬁﬂ March 27, 1984. Mangold removed
Plaintiff's mother as a benafibiary under his insurance plan on
March 28, 1984. Plaintiff's subsequent insurance claims were
denied coverage by American, rﬁhﬂlting in the filing of this suit.

The Magistrate recommended that the Court find the insurance

contract unambiguous, and the Court adopts this finding. The

American insurance plan in ef,act in 1980, when Mangold married
Plaintiff's mother, defined un ‘eligible dependent as a person who
is the employee's:

(1) spouse;

(2) unmarried chilad undﬁ% age 19; or

(3) unmarried child ag& 19 but under age 23, provided that

such child malntainﬂ his or her legal residence with the

employee, is who;ﬁ% dependent on the enployee for




maintenance and sup -and is enrolled in a program of

study at an educati - institution requiring regular,

full time attendance \ding to a degree or certificate.

(Exhibit "C" to Appendix to Def#ndant's Brief in Support of Motion

for Summary Judgment ("Defend& Appendix"), page 5.) The plan's

provisions define "child" to if tide "stepchildren, legally-adopted

children and foster children reside with the employee and are

wholly dependent upon the empl@yee for maintenance and support."

(Exhibit "C" to Defendants’ ppendix, page 5.) The plan's

provisions state with regard isabled persons:
y or mentally incapable
attainment of age 19,
ge 23, if a registered
ove, may continue to be
+ wunder the Medical,
Expense Benefits while
rried, as long as your
ffect. You must submit
thin three days of the
herwise terminate, and
required from time to

A child who is physi
of self-support upo
if not a student, ¢
student as describe
covered as a depe
Dental and Vision C
incapacitated and u
coverage continues
proof of incapacit
date coverage woulg
additional proof ma
time.

(Exhibit "C" to Defendants' A ﬂnﬂix, page 5.)

The parties agree that at the time of Plaintiff's accident in
1981 he was a stepchild of serican employee. Plaintiff was
consequently eligible to rece  ﬁependent coverage under the plan
and did indeed receive plan afits. Plaintiff's status as a
dependent child continued unt is mother's 1984 divorce from the
American employee, Mr. Mar I; The Court concludes that
Plaintiff's coverage under pl&n ceased at the time of the

divorce because Plaintiff wat longer a "child" as that term is




defined in the plan. For thiﬂfﬁmason, the Court cannot adopt the
Magistrate's recommendation tﬁﬂ? the incapacity provision excuses
the requirement of being a "cﬁﬁﬁd“ when one meets the requirement
of incapacity without marriag#@#nd employee coverage.

The insurance plan defiﬁnm "child." Accordingly, this
definition must have the saﬁiimnaning throughout the contract.

Houston v. National Gener T , 817 F.2d4 83 (10th Cir. 1987).

Under the terms of the plan, ¢Mildren may continue to be eligible
for dependent coverage when they are incapacitated. To qualify
because of incapacity, howeve#i?une must first be a "child"”" as the
plan defines it. Plaintiff ceased to qualify as a child under the
plan when his mother and Mang&ld divorced. "cChild" as defined,
must have a consistent meaﬁtng throughout the contract. By
including "child" in the incapseitation provision, the definition
of "child" controls the definﬁtion of those individuals eligibkle
for continued dependent coverﬁha. There is no legal support for

the proposition that coverage continued in perpetuity despite a

change in the legal relationshhy between the covered employee and

the dependent. Reading thiﬂgprovision in light of the plan's
definition of "child" reveals ﬁhat it is intended to override only
the age limitation for dependent coverage.

IT IS THEREFORE ORDERED ﬂﬁat the Court declines to adopt the
report and recommendation ﬂ%ﬂ the Magistrate. The motion of

Defendants for summary judgm@fit is sustained and the motion of

Plaintiff for summary judgmen# is denied. Defendants are awarded

judgment in their favor and against the Plaintiff.



FED STATES DISTRICT JUDGE
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IN THE UNITED ﬁTATES DISTRICT CQURT
FOR THE NORTHER“ DISTRICT OF OKLAHOMA

LINEAR FILMS, INC.,
an Oklahoma corporation,

Plaintiff,

V. Case No. 90-C-322-E

SOUTHEAST EQUIPMENT SUPPLY,
INC., a Georgia corporation, -

et Vet Nt Vo Vit Vot N st st Sl Yt

Defendant.

OF
JOINT STIPULATION qmm DISMISSAL, WITH PREJUDICE

COME NOW the Plaintiff, Linear Films, Inc., an Oklahoma

corporation, and the Defendag@, Southeast Equipment Supply, Inc.,

a Georgia corporation, and, pugsuant to Rule 41(a)(1)(ii) stipulate

to the dismissal, with prejudice, of the above referenced action.

;522531,¢zrz; oz

Ronald E. Goins, OBA #3430
Suite 700, Holarud Building
Ten East Third Street
Tulsa, OCklahoma 74103
(918) 584-1471

OF COUNSEL:

HOLLIMAN, LANGHOLZ, RUNNELS & DORWART
A Professional Corporation
Suite 700, Holarud Building
Ten East Third Street

Tulsa, Oklahoma 74103

(918) 584-1471



7300883.03

OF COUNSEL:

BOONE, SMITH, DAVIS, HURST
& DICKMAN

500 Oneok Plaza

100 wWest Fifth Street

Tulsa, Oklahoma 74103

(918) 587-0000

avis
. eary

00 Oneok Plaza

100 West Fifth Street

Tulsa, Oklahoma
(918) 587-0000

74103



IN THE UNITED STATE$ DISTRICT COURT FOR THE
NORTHERN DIBFRICT OF OKLAHOMA

MOBILE VIDEO, INC., an | Bankruptcy Case No.
Oklahoma Corporation, ) 88-03411-W
5 )
Debtor. b Adversary No. 89-0922-W
) £
MOBILE VIDEO, INC., ) District Court Case No.
) 89-C-462-E P :
Appellant, 2}
3 oy %
V. O S e /«‘7}(
_5 S O, S S
AMERICAN BANK AND TRUST b A
COMPANY, ) L
I '\_)(“/ Ut
?) r
Appellee. 3

As Con#ﬁlidated With

)
)
)
3
)
£
)
)

MOBILE VIDEO, INC., an
Oklahoma Corporation, Bankruptcy Case No.

88-03411-W

Dist;;gtncanEEFase No.
(’ 86-C-463-

Debtor,

”—)

MOBILE VIDEO, INC.,

Appellant,
V.

AMERICAN BANK AND TRUST
COMPANY,

Appellee.

/ORDER
Now before the court iﬁ3the appeal of Mobile Video, Inc.

("Mobile") from the final judﬁﬁnnt of the United States Bankruptcy

court for the Northern Disti + of Oklahoma entered on May 25,
1989. Mobile filed for reggganization under Chapter 11 of the

Bankruptcy Code on November 1988. Its principal asset is 26

acres of land in Glenpool, ﬁﬁiahoma that was originally utilized

as a commercial softball coﬁﬁiéx. The property was purchased by



David Simmons after the oriqiﬂal owner, Kendalwood Corporation,
filed for bankruptcy in 1982..;Randalwood was indebted on a first
mortgage to Woodland Bank and ‘&2 second mortgage to American Bank
and Trust Company (“American“}iat the time of bankruptcy.

David Simmons secured a ith in the amount of $525,000.00 from
American for the purchase fﬁf the property and pre-existing

mortgages on it were paid off. Unknown to American officers,

Simmons also borrowed a sum fr_ Xendalwood Corporation and others
to pay liens, taxes, and otﬁer costs and executed a security
agreement pledging his 65%_intﬁ?¢st-in a shell corporation, Mobile,
to secure repayment to Kendalwsed in return (Kendalwood owned the
other 35% interest in Mobilé). Phillip Ashmore, president of
Kendalwood Corporation as well as Mobile, used Mobile to secure a
loan from American to provide.the sum to Simmons, because the loan
documents with American prohibited Simmons from placing a second
mortgage on the property. In return, the property was conveyed to
Mobile as collateral by Simmons. Additional loans were made by

American in 1985 and 1986 %® Simmons. A note and mortgage

consolidating the first morﬁ#ﬁ@a and additional loans was later
executed both by the Simmons iﬁﬁividually and by Mobile, by Simmons
as president and his wife..fThe face amount of this note was
$850,000.00, but only $325,00ﬁ€00 was funded and the first mortgage
note remained in place. A thﬁ%ﬂ mortgage in the amount of $75,000
was executed by Simmpns late:;”

David Simmons' and Mobiiﬁﬁm.notes went into default in May of

1987. In addition, David $immons’ obligation to Kendalwood



Corporation went into default &ﬁ ﬁhat time. Kendalwood Corporation
exercised its rights under its hecurity agreement and became a 100%
owner of Mobile Video, Inc;; American initiated a mortgage
foreclosure proceeding in Junaiaf 1987 and Kendalwood Corporation
and Mobile filed defenses to'éﬁe action in the District Court of
Tulsa County, conceding the fﬁrst mortgage lien of $525,000.00.

A judgment and decree of &Dreclosure on the initial note and
mortgage to which Mobile waﬁﬁ-not. a party was entered by the
District Court of Tulsa County ¢n September 16, 1988. The property
was scheduled for Sheriff's ﬂhle'November 10, 1988, but Mobile
video filed for Chapter 11 pratﬁction three days prior to the sale.
American filed a Motion to Dismiss the bankruptcy and a Motion for
Relief from Automatic Stay, and these were heard by the Bankruptcy
Court on December 20 and 21, 1988. At a trial held on May 15 and
16, 1989, the Bankruptcy Court upheld the validity of American's
second and third mortgage ﬁlaims and entered a decree of
foreclosure as to those morﬁﬁagES. The court determined that

American had a secured claim of $1,025,355.00. (TR 267) The court

specifically found that the fiﬁ:t obligation of $525,000.00 was not
in dispute and was a valid .#nd existing mortgage against the
property. (TR 267) The coﬁﬁt found that the second and third

mortgages were used to pi

;’lvalid, existing debts of the
corporation, including ad vu%ﬁr&m real estate taxes, attorney's
fees and interest. (TR 267)

The Bankruptcy Judge comﬁm ded David Simmons had authority to

execute the notes and mortgages:



Under all the evidence
find that Mr. Simmons had
corporation and that
acquiesced in the same a
the mortgage referred to
Joint Trial Exhibit 21,
property.

isanted here, I specifically
he authority to obligate this

that the second mortgage, or
8 the second mortgage, being
8 a valid mortgage on the

The Court also finds th
Exhibit 25 is also a val

the mortgage shown as Trial
mortgage on the property.

tances in this scenario of
dalwood, the benefits of Mr.
Ashmore, these facts compel
Simmons in fact had authority

Understanding the circu
events, the benefits of
Simmons, the benefits of
this Court to find that M
to obligate the corporati

The Court specifically f
in the hands of ABT by M
1st, was properly used tg
months on the Promissory :
in the sum of $525,000.0

8 that the $75,000.00 placed
Simmons on or about November
ke interest payments for 14.3
re dated May 2nd or 1st, 1983,

The Court specifically #i
presented the value of the property, the real estate, is
in the sum of $950,000.

The Court specifically finds that taxes on the real
estate for 1988 remain (Emphasis added.) (TR
266)

The court found that, bétause there was no equity in the

property for the benefit of Mgbile, American should be allowed to

foreclose its real estate mortfages and the automatic stay lifted

to allow foreclosure pursuant 11 U.S.C. § 356 (d)(2).

Mobile now appeals the. nkruptcy court's decision, saying

David Simmons, during the timé he was president of Mobile, had no

authority to borrow funds fréff American in the name of Mobile to

satisfy his personal indebta 88, thus making American's second

and third liens on Mobile's re#il property invalid and unenforceable

obligations. Mobile also a jes the bankruptcy court erred in
modifying the automatic stay to permit American to enforce its

. .



mortgages. American claims t the evidence shows that Simmons

had the authority to borrow fihds in the name of Mobile and that

this appeal is moot by reas of the sale of the property on

October 16, 1989 and the 'ﬂ&nfirmation of that sale by the
Bankruptcy Court on November 9, 1989.

Bankruptcy Rule 8013 sets: forth a "clearly erroneocus" standard
for appellate review of bankruptay rulings with respect to findings
of fact. In re; Morrisse ?17 F.2d 100, 104 (3rd Cir. 1983).

% gtandard does not apply to review

However, this "clearly errone

of mixed gquestions of law an&?fact, which are subject to the de

novo standard of review. In §@: Ruti-Sweetwater, Inc., 836 F.2d

1263, 1266 (10th Cir. 1988);f{ re: Mullett

, 817 F.2d 677, 679
(i1oth Cir. 1987). The partimﬁ-agree that this appeal challenges

both the court's factual detﬁﬁmination of Simmon's authority and

the legal conclusion that the.i:peal is moot under 11 U.S5.C. § 363.

The court has trouble r&ﬁﬁhing the merits of Mobile's appeal,
because American's mortgage haﬁfbeen foreclosed, the property sold,
and the sale confirmed. Th@ purchase price was less than the

amount of American's first fﬁdrtgage. The authority to sell

property of the bankruptcy esitate is given to the trustee in 11

U.S.C. § 363. Paragraph (m) §¥ that section reads as follows:

dification on appeal of an

tion (b) or (c) of this section
roperty does not affect the
e under such authorlzatlon to
r leased such property in good
h entity knew of the pendency
¥ authorization and such sale
ng appeal.

The reversal or
authorization under subs
of a sale or lease of
validity of a sale or 1
an entity that purchased
faith, whether or not
of the appeal, unless
or lease were stayed pe




Courts have held that an7appeal of a bankruptcy sale to a
purchaser in good faith is moﬂﬁ'if the stay required by § 363 (m)
is not obtained. In re Sax, ﬂgmxg at 997; In re Vetter Corp., 724
F.2d 52, 55-56 (7th Cir. 1983)m{ The Tenth Circuit in In re Bel Air
Associates, 706 F.2d 301, 304-305 (10th Cir. 1983), has come to the
same conclusion applying ?ﬁﬁ;R.Bankr.P. 805, which 1is now
Fed.R.Bankr.P. 8005. The hﬁvisory Committee Note following
Bankruptcy Rule 8005 refers tu and sets forth the language of 11
U.S.C. § 363 (m).

It is clear that Mobile made no attempt to post a bond or seek
any type of stay prior to apﬁahling the bankruptcy sale. Mobile
merely opposed all of Amerlcan’B requests for relief following the
entry of judgment on May 16, 1989. It is also clear that Mobile
has shown no evidence of American s bad faith in purchasing the
property. Therefore, Moblle'a right of redemption is foreclosed
under 12 0.5. § 774' and the ampeal is moot.

Despite its determination of the issue of mootness, the court
has examined the merits of tﬁ@ case and alternatively concludes

that the findings of the b@nkruptcy judge were not clearly

erroneous. The testimony at trial revealed that David Simmons was
an officer of Mobile (TR 14%) and negotiated to buy the real

property at issue with Ameri@ﬁp's officers (TR 149, 151). He sat

L 12 O.5. §774 reads as follows:r

If any judgment ot judgments, in & on of which any lands or tenements are sold, shail at any time
thereafter be reversed, such reversa) shall not defeat or d thié title of the purchaser or purchasers; but in such cases, restitution
shall be made, by the judgment creditors, of the money, for Which such lands or tenements were sold, with lawful interest from the
day of sale.



at the closing of the loan and-the sale of the property (TR 152-
153) and at the closing deedeélthe property to Mobile (TR 155).
He signed the corporate resolﬂﬁion at the closing which agreed to
the sale (TR 155). While thisfﬁas not adequate to give him actual
authority to obligate Mobile, tﬁe court surely could find apparent
authority to do so.? 1In addiéion, Mr. Ashmore, the other major
officer and a 35% shareholdat of Mobile, acquiesced in these
actions. The bank had no idea of the "shell" character of Mobile
at the time of the financialstransactions leading *to Mobile's
liability. Substantial evidénce exists within the record to
sustain the trial court's findfﬁgs, and Mobile is not entitled to
a trial de novo on the facts aﬁ{presented to the Bankruptcy Court.

The court finds that tha:appeal of Mobile from the final
judgment of the United Stateszﬁnkruptcy Court for the Northern

District of Oklahoma should b@-gnd is dismissed.

Dated this FEEw day of
JAMES g7 ELLISON

67
UNITED STATES DISTRICT JUDGE

2 Apparent authority is ™the power to affect the: Jegal relations of another person by transactions with third persons,
professedly as agent for the other, arising from and in accordaiie with the other’s manifestations to such third persons.... If a third
party, based on a principal’s manifestations, reasonably that the supposed agent is authorized Lo enter into a transaction or
agreement, the principal will not be allowed to deny liabil x the agreement cven if the agent had no actual authority to act
for the principal. Apparent authority is created by the pring nifestations to the third party..." Capital Dredge and Dock v.
City of Detroit, 800 F.2d 525, 530 (6th Cir. 1986). See als- :B. v. Donkins Inn, Ine,, 532 F.2d 138, 141 (Sth Cir.), cert. den.
429 U.S. 895 (1976). ' '




IN THE UNITED .§TATES DISTRICT COURT FIL E D
FOR THE NORTHERN DISTRICT OF OKLAHOMA _

KIMBERLY W. MCMAHON, ) Jock C. Sitver. Clork
Plaintiff, % "' DISTRICT COURT
vs. f?; No. 90-C-394-E
GARY MAYNARD, Warden, et al.,?;
Defendants. :ﬁ;
ﬁ?n DER

This matter is before &ﬁﬁ Court on the motion of Petitioner
to dismiss this action witﬁﬁﬁt prejudice. Respondents do not
object.

IT IS THEREFORE ORDEREDfWhut the motion of Petitioner Kimberly
W. McMahon to dismiss this7ﬁﬂti0n is sustained. This action is
dismissed without prejudice;.

S IS
ORDERED this day of August, 1990.

. JAMES O. ISON <
. UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT  AG ¢ ioc
FOR THE NORTHERN DISTRICT OF OKLAHOMA 1994

'4Ti Co Silypy

DTC'"",:* e Cler,r(

LUCY WALKER, 7P SR

Plaintiff,
vs. Case No. 90-C-377-=E

RAYMOND N. ROBBINS, Guardian of
Lucy Walker,

A S el Tomll ait? Wt e gt sl et

Defendant.

ORDER OF DISMISSAL WITH PREJUDICE

The Court has for its consideration the Stipulation of
Dismissal filed jointly by the parties. Upon consideration of
that Stipulation, the Court hereby orders that this matter be
dismissed, with prejudice, each party to bear its costs and fees.

In addition, the temporary restraining order entered in this case
is hereby dissolved.
& USf
DATED this (b day of Jety, 1990.

s/ JAMES O. ELLISON
JAMES O. ELLISON

APPROVED:

Jog . Wohlgemut
John E. Dowdell, OBA #2460
NORMAN & WOHLGEMUTH

2900 Mid-Continent Tower
Tulsa, Oklahoma 74103
{918) 583-7571

Attorneys for Plaintiff,
Lucy Walker



S

j;%g‘:éff/ffaﬁééhicv
Donald E. Herrofd, OBA #4140
Marlin R. Davig, OBA #10777
HERROLD & HERROLD, INC,
7130 South Lewis, Suite 520
Galleria Tower I
Tulsa, Oklahoma 74136
(918) 494-4050

Attorneys for Defendant,
Raymond N. Robbins




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MOBILE VIDEO, INC., an ) Bankruptcy Case No.
Oklahoma Corporation, ) 88-03411-W
)
Debtor. ) Adversary No. 89-0022-W
) _
MOBILE VIDEO, INC., ' District Courﬁ/gaég No.
. ;3 89-C-462-E
Appellant, ) —— poes’
)
V. )
)
AMERICAN BANK AND TRUST )
COMPANY ' :
! ; HLM; 61{7?0
Appellee. )

As Consolidated With

MOBILE VIDEO, INC., an
Oklahoma Corporation, Bankruptecy Case No.
88-03411-W
Debtor,
District Court Case No.
B9-C-463-E
MOBILE VIDEO, INC.,

Appellant,
V.

AMERICAN BANK AND TRUST
COMPANY,

Appellee.

Now before the court iﬁ the appeal of Mobile Video, Inc.
("Mobile") from the final~judqméht of the United States Bankruptcy
Court for the Northern Distr;ct of Cklahoma entered on May 25,
1989. Mobile filed for reﬂﬁ@ﬂnization under Chapter 11 of the
Bankruptcy Code on November ?;_1988. Its principal asset is 26
acres of land in Glenpool, Okiahoma that was originally utilized

as a commercial softball complex. The property was purchased by



David Simmons after the origitjl_owner, Kendalwood Corporation,
filed for bankruptcy in 1982, ‘endalwood was indebted on a first
mortgage to Woodland Bank and 4 second mortgage to American Bank

and Trust Company ("American" t the time of bankruptcy.

David Simmons secured a 1 in the amount of $525,000.00 from

American for the purchase " the property and pre-existing

mortgages on it were paid o Unknown to American officers,

Simmons also borrowed a sum frﬁh,xendalwood Corporation and others

to pay liens, taxes, and other costs and executed a security

agreement pledging his 65% inti ﬁt.in a shell corporation, Mobkile,

to secure repayment to Kendali d in return (Kendalwood owned the

other 35% interest in Mobil Phillip Ashmore, president of

Kendalwood Corporation as well ‘as Mobile, used Mobile to secure a

loan from American to provide é}a sum to Simmons, because the loan
documents with American prohiﬁﬁted Simmons from placing a second
mortgage on the property. 1In ﬁ#turn, the property was conveyed to
Mobile as collateral by Simmgﬁ#. Additional loans were made by

American in 1985 and 1986 ﬁh Simmons. A note and mortgage

@2 and additional loans was later

consolidating the first mort

executed both by the Simmons in#ividually and by Mobile, by Simmons

as president and his wife. The face amount of this note was

$850,000.00, but only $325,008.:00 was funded and the first mortgage

note remained in place. A th  mortgage in the amount of $75,000

was executed by Simmons later

David Simmons' and Mobi notes went into default in May of

1987. In addition, David :Simmons' obligation to Kendalwood



Corporation went into default &E that time. Kendalwood Corporation
exercised its rights under itsiﬁécurity agreement and became a 100%
owner of Mobile Video, Inc. American initiated a mortgage
foreclosure proceeding in Juné;bf 1987 and Kendalwood Corporation
and Mobile filed defenses ﬁo fhe action in the District Court of
Tulsa County, conceding the fiést mortgage lien of $525,000.00.

A judgment and decree of fprec1osure on the initial note and
mortgage to which Mobile wa.ﬁ;; not a party was entered by the
District Court of Tulsa CountY'dn September 16, 1988. The property
was scheduled for Sheriff's Shle.November 10, 1988, but Mobile
~ Video filed for Chapter 11 protﬁ¢tion three days prior to the sale.
American filed a Motion to Diﬂﬁiss the bankruptcy and a Motion for
Relief from Automatic Stay, aﬁdathese were heard by the Bankruptcy
Court on December 20 and 21, 1988. At a trial held on May 15 and
16, 1989, the Bankruptcy Court'upheld the validity of American's
second and third mortgage e¢laims and entered a decree of
foreclosure as to those mortgages. The court determined that
American had a secured claim of $1,025,355.00. (TR 267) The court
specifically found that the fi?st obligation of $525,000.00 was not
in dispute and was a valid ‘and existing mortgage against the
property. (TR 267) The court found that the second and third
mortgages were used to pay valid, existing debts of the
corporation, including ad vafﬁrem real estate taxes, attorney's
fees and interest. (TR 267)

The Bankruptcy Judge cont}uded David Simmons had authority to

execute the notes and mortgages:



esented here, I specifically

i@ authority to obligate this
] wood, through Mr. Ashmore
acquiesced in the same a that the second mortgage, or
the mortgage referred to #8 the second mortgage, being
Joint Trial Exhibit 21, 'is a valid mortgage on the
property. .

Under all the evidence
find that Mr. Simmons had
corporation and that K

The Court also finds that. the mortgage shown as Trial
Exhibit 25 is also a valid mortgage on the property.

Understanding the c¢ircum@tances in this scenario of
events, the benefits of dalwood, the benefits of Mr.
Simmons, the benefits of . Ashmore, these facts compel
this Court to find that Mr. S8immons in fact had authority
to obligate the corporatién.

The Court specifically fimds that the $75,000.00 placed
in the hands of ABT by Mr. Simmons on or about November
1st, was properly used to make interest payments for 14.3
months on the Promissory Note dated May 2nd or 1lst, 1983,
in the sum of $525,000.00,

The Court specifically ds that under the evidence

presented the value of the property, the real estate, is
in the sum of $950,000.

The Court specifically finds that taxes on the real
estate for 1988 remain unpaid. (Emphasis added.) (TR
266) -

The court found that, bﬁ@ause there was no equity in the
property for the benefit of H&ﬁile, American should be allowed to
foreclose its real estate mortgages and the automatic stay lifted
to allow foreclosure pursuant.ﬁo 11 U.S.C. § 356 (4d)(2).

Mobile now appeals the hﬁnkruptcy court's decision, saying
David Simmons, during the tiﬁ'ﬁhe was president of Mobile, had no

authority to borrow funds from American in the name of Mobile to

satisfy his personal indebtedfiess, thus making American's second

and third liens on Mobile's raﬁﬁiproperty invalid and unenforceable

obligations. Mobile also all#ges the bankruptcy court erred in
modifying the automatic stay to permit American to enforce its

- 4



mortgages. American claims thﬁt the evidence shows that Simmons
had the authority to borrow ﬂﬁﬁds in the name of Mcbile and that
this appeal is moot by reas@ﬁ of the sale of the property on
October 16, 1989 and the @@nfirmation of that sale by the

Bankruptcy Court on November 9, 1989.

?gbrth a "clearly erronecus" standard

Bankruptcy Rule 8013 sets
for appellate review of bankruﬁ@cy rulings with respect to findings

of fact. In re: Morrissgx,yi17 F.2d 100, 104 (3rd Cir. 1983).

However, this "clearly erroneciis® standard does not apply to review

of mixed questions of law aﬂdfﬁact, which are subject to the de

novo standard of review. In :ﬂﬁ' Ruti-Sweetwater, Inc., 836 F.2d

1263, 1266 (10th Cir. 1988); fp re: Mullett, 817 F.2d 677, 679

(loth Cir. 1987). The parties: agree that this appeal challenges

both the court's factual deta'éination of Simmon's authority and

the legal conclusion that the qﬁpeal is moot under 11 U.S.C. § 363.

The court has trouble reaching the merits of Mobile's appeal,
because American's mortgage haﬁﬁbeen foreclosed, the property sold,

and the sale confirmed. The purchase price was less than the

amount of American's first - rtgage. The authority to sell

property of the bankruptcy estate is given to the trustee in 11

U.5.C. § 363. Paragraph (m) of that section reads as follows:

The reversal or
authorization under sub
of a sale or lease of
validity of a sale or le
an entity that purchased
faith, whether or not sy
of the appeal, unless si
or lease were stayed pen

ification on appeal of an
jon (b) or (c) of this section
“operty does not affect the
3 under such authorization to
- leased such property in good
. entity knew of the pendency
authorization and such sale

\g appeal.




p—

Courts have held that an appeal of a bankruptcy sale to a

purchaser in good faith is moot if the stay required by § 363 (m)

is not obtained. In re Sax, gﬂh;g at 997; In re Vetter Corp., 724

F.2d 52, 55-56 (7th Cir. 1983)}. The Tenth Circuit in In re Bel Air

Associates, 706 F.2d 301, 304—3&5 (10th Cir. 1983), has come to the
same conclusion applying Fﬁﬁ.R.Bankr.P. 805, which is now
Fed.R.Bankr.P. 8005. The Advisory Committee Note following
Bankruptcy Rule 8005 refers t¢ and sets forth the language of 11
U.S.C. § 363 (m).

It is clear that Mobile made no attempt to post a bond or seek
any type of stay prior to appea&ling the bankruptcy sale. Mobile
merely opposed all of American's requests for relief following the
entry of judgment on May 16, 1989. It is also clear that Mobile
has shown no evidence of American's bad faith in purchasing the
property. Therefore, Mobile's right of redemption is foreclosed
under 12 0.8. § 774' and the appeal is moot.

Despite its determination of the issue of mootness, the court
has examined the merits of the case and alternatively concludes
that the findings of the bﬁhkruptcy judge were not clearly
erroneous. The testimony at trial revealed that David Simmons was
an officer of Mobile (TR 145) and negotiated to buy the real

property at issue with American's officers (TR 149, 151). He sat

! 12 0.5. §774 reads as follows:

If any judgment or judgments, in satinfdﬁ;ion of which any lands or tencments are sold, shall at any time
thereafter be reversed, such reversal shall not defeat or affeet fhe title of the purchaser or purchasers; but in such cases, restitution
shall be made, by the judgment creditors, of the money, for which such lands or tencments were sold, with lawful interest from the
day of sale. )



at the closing of the loan anﬁ;the sale of the property (TR 152-
153) and at the closing deedﬁﬁﬁthe property to Mobile (TR 155).
He signed the corporate resolﬁ@ion at the closing which agreed to
the sale (TR 155). While thia?%ﬁs not adequate to give him actual
authority to obligate Mobile, ﬁﬁe court surely could find apparent
authority to do so.? 1In addiﬁion, Mr. Ashmore, the other major
officer and a 35% shareholdéié of Mobile, acquiesced in these
actions. The bank had no ideaibf the "shell" character of Mobile
at the time of the financialitransactions leading to Mobile's
liability. Substantial eviﬁﬁhce' exists within the record to
sustain the trial court's fin&iﬁgs, and Mobile is not entitled to
a trial de novo on the facts aﬂ?presented to the Bankruptcy Court.

The court finds that th@iappeal of Mobile from the final
judgment of the United Stateﬂiﬂankruptcy Court for the Northern

District of Oklahoma should bﬁfand is dismissed.

-

Dated this fday of

& 7

t—

JAMES @< ELLISON
UNITED STATES DISTRICT JUDGE

Apparent authority is "the power to affect d relations of another person by transactions with third persons,
professedly as agent for the other, arising from and in ac with the other’s manifestations to such third persons’.... If a third
party, based on a principal’s manifestations, reasonably bed that the supposed agent is authorized to enter into a transaction or
agreement, the principal will not be allowed to deny liabiHi #r the agreement even if the agent had no actual authoriry to act
for the principal. Apparent authority is created by the pris % manifestations to the third party..." Capital Dredge and Dock v.
City of Detroit, 800 F.2d 525, 530 {6th Cir. 1986). See a6 JLLR.B. v. Donkins Inn, Inc,, 532 F.2d 138, 141 (9th Cir), cert. den.
429 U.S. 895 (1976). R
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FILED
AUG 6 1990

Jock C. Silver, Clerk
U.S. DISTRICT COURT

NORTHERN Dm'm:tc'r OF OKLAHOMA

2)
)
)
)
ft)
)
)

KELLY OIL & GAS CO., INC.,
Plaintiff,
VS, CASE NO. 89-C-625B

COSSACK ENERGY GROUP LTD.,
ET AL.

Defendants.

ORDER OF DI

The motion of plaintifﬁi'ta dismiss with prejudice its

Complaint filed herein came on r hearing before the undersigned
Magistrate on this the 3rd day August, 1990.

The plaintiff was represented by its counsel of record, David

M. Thornton of Thornton and Thbrnton, a Professional Corporation

and the Defendant, Cossack Was represented by its principal
officer, director and shareholﬂﬁk, Dennis Lee and Defendant, Dennis

Lee, appeared pro se.

The defendants expressed #o objection to plaintiff’s motion
and agreed it could be entexeﬁ;'
The plaintiff informed tHe Court that there was on deposit

with the Clerk of the Court tli# sum of $1,357.81 and that in view

of plaintiff’s motion said suti should be returned to Ronald Lee,

the owner of the account fromi which a former defendant, Bank of

Cushing & Trust Co., had withd@uwn same and deposited it with the

Clerk.



Upon due consideration IT:@S HEREBY ORDERED that plaintiff’s

motion to dismiss without prejﬁﬂica be granted; and

IT IS FURTHER ORDERED that the sum of $1,357.81 be disbursed

and paid to Ronald Lee.

DATED this 6th day of August, 1990.

pavid M. Thornton,

0.B.A. No. 8999

THORNTON and THORNTON,

a Professional Corporation
525 South Main, Suite 660
Tulsa, Oklahoma 74103
Telephone: (918) 587-2544
Fax No.: (918) 582-0551

KELLY.COS\10

S/ THOMAS R. BRETT
UNITED STATES MAGISTRATE DISTE/CT

Ju b€




IN THE UNITED:
FOR THE NORTHES

TES DISTRICT COURT ‘E I L E D

DISTRICT OF OKLAHOMA
AUG 06 1990

Jack C. Silver, Clerk
v a DISTRICT COURT

DIANNA J. FOURIER
Plaintiff,

vS. No. 89-C-678-E
INDEPENDENT SCHOOI, DISTRICT
#6, PAWNEE COUNTY D/B/A .
CLEVELAND PUBLIC SCHOOLS, anﬂ
POLITICAL SUBDIVISION -

Defendants.

This matter comes befr,f:E= the Court on cross motions for
summary Jjudgment filed by PIf_ntiff, Dianna J. Fourier (Fourier)
and Defendant, Cleveland Public Schools. Plaintiff brings this
action under 42 U.S.C. §1983.ﬂfP1aintiff is a former bus driver for
Cleveland Public Schools. ﬁﬁa alleges that the school district
terminated her employment fﬁithout cause and without a pre-

termination or post-terminatibm hearing, in violation of her due

@ fourteenth amendment, and §1983.

process rights guaranteed by %
The dquestion presentediibr the Court's consideration, and
which is dispositive of bothfﬁntions, is whether a bus driver for

the Cleveland Public Scheo has a constitutionally protected

property interest in continu ployment which requires the school

district to renew her contrad The Court concludes that Plaintiff
does not possess a property ih continued employment protected by
the Constitution.

Fourier had been employﬁﬁ%by Cleveland Public Schools as a bus



driver with substantially idsitical one-year contracts during the

1984-85 school year, the 19:. _5 schocl year, the 1986-87 school
year, the 1987-88 school ﬂ"]ﬁ, and the 1988-89 school vyear.
Fourier's 1988-89 contract prgvided:

... that the School Bus

hereby employed by the

{8 beginning the 25th day
ending on the last day of

It is hereby agre
Driver [Fourier)

Board on a monthly
of August, 1988, ar
the school term ...

ﬁ”_contract at the end of the 1988-89

Following the expiration of
school year, she was not offu# .4 new school bus driver's contract
for the 1989-90 school year., 7uurier was not provided any hearing

in connection with the decisﬁ n not to offer her a new contract.

The Cleveland School 'ﬁ #txict's policy governing support

employees states:

Support employees lave no continuing contract
or renewal rights, : The procedures of this
policy only protegf employees who have been
employed more th . one year immediately
preceding adverse )Joyment action and are
suspended or disch#éifged during a contractual
period of employmefl,

Cleveland School District Lay Book (Policy), Section F, 97,

(Exhibit "J" to Defendant's HEief in Support of Motion for Summary

Judgment) . There is no digpute that Fourier was a "support
employee" of the school distyict.

Cleveland Public School

,:ﬁo maintained a reduction in force
policy regarding non-certif employees, including Fourier. The
Superintendent of the scho d@istrict, Charles F. Clayton, has
testified that this polic fﬁr maintained to protect support

employees in the event the ool district is required to reduce



its force during a school r. The policy does not, however,

specifically so state, but siich an interpretation is consistent
with the school district's ﬁf-iay that support personnel have no
continuing contract renewal 14 hts . Policy, Section K (Exhibit "J"

to Defendant's Brief).

The question whether anf”"ﬂividual has a property interest in

continued employment must be determined by looking to state law.

Board of Regents v. Roth, 4

(1972). In Roth the Suprema;ﬁ&urt defined a property interest:

v.8. 564, 577, 92 S.ct. 2701, 2709

To have a propert¥ interest in a benefit, a
person clearly must have more than an abstract
need or desire for He must have more than
a unilateral exp tion of it. He must,
instead, have a legifimate claim of entitlement
to it. i

408 U.S. at 577, 92 s.Ct. aﬁ 2709. In this case, Fourier had a
series of year-to-year contragts, each ending on the last day of
the school term. She was:ﬁ't terminated during the term of a
contract. She was termin@fjd after her 1988-89 contract had

expired of its own terms. Yurther, Cleveland Public Schools'

policy states explicitly tha f_bport employees have no continuing

contract or renewal rights, The policy does not provide for
contract renewal absent "g@ cause" or the like. Fourier's

situation is indistinguishabl#® from the facts of Roth in which the

Supreme Court found that an f{iitenured university professor had no

guarantee that the universit 114 renew his school-year contract.
Oon that basis the Court held #hat Roth lacked a property interest

sufficient to require the fersity to give him a hearing. 408



U.S. at 578-579, 92 S.Ct. at 2 The same conclusion is mandated

here. Fourier's property rig fare co-extensive with the duration

of her contract. The contrac aates the property interest. Even

if school district support ,oyees can be terminated only for

cause during the term of th ntract, they have no assurance of

contract renewal once the te axpires.

Plaintiff's argument Oklahoma law provides her with a

continuing expectation of yment is unavailing. Plaintiff

relies upon Okla.Stat.tit. 7@ §24-133 which reads:

A support employe has been employed by a
local board of edudit for more than one year
shall be subject uspension, demotion or
termination only . ause, as designated by
the policy of e local board of
education...this & shall not be construed
to prevent layoffs ¢ lack of funds or work.
For purposes of € act, "support employee"
means a full-time ree of a school district
as determined by 1 andard period of labor
which is customar yderstood to constitute
full-time employmd ‘and who provides those
services, not | ¥rmed by professional
educators or 1lia teachers, which are
necessary for the cient and satisfactory
functioning of a district.

This statute does not speﬁw td contract renewal, and does not
modify the Cleveland Publi shools' policy regarding support
employees. |

IT IS THEREFORE ORDER shat the motion of Defendant for
summary judgment is sustain the motion for summary judgment
of Plaintiff is overruled. sdant Independent School District
#6, Pawnee County, d/b/a Jand Public Schools is granted

judgment in its favor and agiijfist Plaintiff, Dianna J. Fourier.



ORDERED this £ 7% day’

MES ¢« ELLISON
NITED STATES DISTRICT JUDGE
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| FILED
PATES DISTRICT COURT

IN THE UNITEQ )
DISTRICT OF okraHoma AUG 03 1990

FOR THE NORTH

Jack C. Q1'|ver C'lerk
bee D\STPlC

LARRY E, HENSON,
Plaintiff,

VS.

PROTEIN TECHNOLOGIES

INTERNATIONAL, INC., a
Delaware corporation,

[ e o L M N

Defendant. Case No. 89-C-801-E

R DE R
o any e BT
This cause came €@ be heard on the day of

1990, on plaintiff's Motioh for a voluntary dismissal with

prejudice of its claims agaifif the defendant, Protein Technologies

International.
IT IS THEREBY 'Iﬂj.'ﬂED, ADJUDGED AND DECREED that

plaintiff's action be and the same is hereby dismissed on the

merits and with prejudice tﬁfuny further filings.

F THE U.S. DISTRICT COURT

Attorney for Plaintiff

A WO%;'&

SECREST, & HILL
Attornéés for Defendant




JELED

IN THE UNITED 8 DISTRICT COURT FOEE

NORTHERN CT OF OKLAHOMA AUG 0 1390
UNITED STATES OF AMERICA, Jod(C Silver, Qlerk
- pisTRICT TOURT
Plaintiff,
-vs- CIVIL NUMBER  90-C-0044 E
VINCENT G. CLARK,
CSS 246 86 8716
Defendant,

ORDER OF DIS

WITHOUT PREJUDICE

NOW before the Court fo gbnsideration is the Motion of the

Plaintiff, United States of by and through its attorney, Herbert

N. Standeven, District Counsel artment of Veterans Affairs, for an
order of the Court dismissing tiff’s cause herein without prejudice
under the provision of Rule 41 ):of the Federal Rules of Civil

Procedure. Good cause being s it is hereby ordered that the relief
prayed for should be granted, he plaintiff’s cause is, therefore,

dismissed without prejudice.

"NORTHERN DISTRICT OF OKLAHOMA

CERTIFX OF MAILING

day of r 1990, a true
“mailed postage prepaid thereon to:
, Sapulpa, OK 74066.

This is to certify that -
and correct copy of the forego
VINCENT G. CLARK, Route 1, Box

LISA A. TTLE, Attorney




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

MOBILE VIDEO, INC., an
Oklahoma Corporation,

Bankruptcy Case No.
88-03411-W

Debtor. Adversary No. 89-0022-W

)

)

)

jg

MOBILE VIDEO, INC., ) District Court case No.
) 89-C-960~E

Appellant, )

)

)

V.

AMERICAN BANK AND TRUST
COMPANY,

) :
) -

Appellee.
Now before the court jis. the appeal of Mobile Video, Inc.
("Mobile") from the Oxder Con?ixming Marshal's Sale of the United
States Bankruptcy Court for %tHe Northern Dbistrict of Oklahoma
entered on November 9, 1989,
Mobile filed for reorgﬁmization under Chapter 11 of the
Bankruptcy Code on November f; 1988. Its principal asset is 26
acres of land in Glenpool, Oklahoma that was originally utilized

as a commercial softbhall c « The property was purchased by

David Simmons after the oriﬁﬁnal owner, Kendalwood Corporation,
filed for bankruptcy in 1982;f_Kandalwood was indebted on a first
mortgage to Woodland Bank anﬁ?a second mortgage to American Bank
and Trust Company ("Americaﬁ&i at the time of bankruptcy.

David Simmons secured a ﬁﬁan in the amount of $525,000.00 from

American for the purchase £ the property and pre-existing
mortgages on it were paid off, Unknown to American officers,
Simmons also borrowed a sum frem Kendalwood Corporation and others

to pay liens, taxes, and other costs and executed a security




agreement pledging his 65% intéifest in a shell corporation, Mobile,

to secure repayment to Kendal od in return (Kendalwood owned the

other 35% interest in Mobil@}. Phillip Ashmore, president of

Kendalwood Corporation as well ‘as Mobile, used Mobile to secure a
loan from American to provide sum to Simmons, because the loan

documents with American pro ited Simmons from placing a second

mortgage on the property. In ¥eturn, the property was conveyed to
Mobile as collateral by Simméms. Additional loans were made by
American in 1985 and 1986. "~ Simmons. A note and mortgage
consolidating the first mortijage and additional loans was later
executed both by the Simmons jividually and by Mobile, by Simmons

as president and his wife The face amount of this note was

$850,000.00, but only $325,00 } was funded and the first mortgage

note remained in place. A tﬁ - mortgage in the amount of $75,000

was executed by Simmons late

David Simmons' and Mobil notes went into default in May of

1987. In addition, David @immons' obligation to Kendalwood

Corporation went into defaultﬁ&ﬁ that time. Kendalwood Corporation

exercised its rights under i curity agreement and became a 100%

owner of Mobile Video, In American initiated a mortgage

foreclosure proceeding in J f 1987 and Kendalwood Corporation
and Mobile filed defenses “action in the District Court of
Tulsa County, conceding th 8t mortgage lien of $525,000.00.
A judgment and decree of foreclosure on the initial note and
mortgage to which Mobile -not a party was entered by the

District Court of Tulsa Coun . September 16, 1988. The property



was scheduled for Sheriff'snﬂale November 10, 1988, but Mobile
Video filed for Chapter 11 prdﬂkction three days prior to the sale.

American filed a Motion to Diﬂﬂiss the bankruptcy and a Motion for
Relief from Automatic Stay, anﬂ these were heard by the Bankruptcy
Court on December 20 and 21, lBBB. At a trial held on May 15 and
16, 1989, the Bankruptcy Courﬁ upheld the validity of American’'s

second and third mortgage ﬂlaims and entered a decree of

foreclosure as to those ma'l,dgas. The court determined that
American had a secured claim a¢-$1,025,355.00. (TR 267) The court
specifically found that the fﬂﬁﬂt obligation of $525,000.00 was not
in dispute and was a valid;ﬁnd existing mortgage against the
property. (TR 267) The caﬁ&t found that the second and third
mortgages were used to ﬁﬁ@ valid, existing debts of the
corporation, including ad v&ibrem real estate taxes, attorney's
fees and interest. (TR 267) -

The Bankruptcy Judge congluded David Simmons had authority to

execute the notes and mortgagés:

Under all the evidence
find that Mr. Simmons h#

sented here, I specifically
e authority to obligate this
corporation and that ood, through Mr. Ashmore,
acquiesced in the same that the second mortgage, or
the mortgage referred tg as the second mortgage, being
Joint Trial Exhibit 211 is8 a wvalid mortgage on the
property.

The Court also finds that the mortgage shown as Trial
Exhibit 25 is also a va mortgage on the property.

Understanding the circimstances in this scenario of
events, the benefits of Rendalwood, the benefits of Mr.
Simmons, the benefits ¢ MM. Ashmore, these facts compel
this Court to find that M§. Simmons in fact had authority
to obligate the corporatjon.



The Court specifically’
in the hands of ABT by ]
1st, was properly used
months on the Promisso
in the sum of $525,000,

8 that the $75,000.00 placed
Simmons on or about November
ke interest payments for 14.3
dated May 2nd or 1st, 1983,

l'ﬂs that under the evidence
yroperty, the real estate, is

The Court specifically
presented the value of {1
in the sum of $950,000.

The Court specifically
estate for 1988 remain

266)

Inds that taxes on the real
aid. (Emphasis added.) (TR

The court found that, cause there was no edquity in the

property for the benefit of | le, American should be allowed to
foreclose its real estate mo ges and the automatic stay lifted
to allow foreclosure pursuan ;Q 11 U.S.C. § 356 (4d)(2).
Mobile now appeals the :nkruptcy court's decision, saying
David Simmons, during the ti fhe was president of Mobile, had nc
authority to borrow funds fr ;ﬂmerican in the name of Mobile to
satisfy his personal indehtﬁ ess, thus making American's second
and third liens on Mobile's m '.property invalid and unenforceable
obligations. Mobile also iges the bankruptcy court erred in
modifying the automatic stagzﬁb permit American to enforce its
mortgages. American claims . the evidence shows that Simmons

had the authority to borrow 8 in the name of Mobile and that
this appeal is moot by reasgh of the sale of the property on
October 16, 1989 and the @onfirmation of that sale by the
Bankruptcy Court on Novembe 1989.

Bankruptcy Rule 8013 saﬁ rth a "clearly erroneous" standard

for appellate review of ban y rulings with respect to findings

of fact. 1In re: Morrissey," 717 F.2d 100, 104 (3rd Cir. 1983).




However, this "clearly errone % gtandard does not apply to review

of mixed questions of law an act, which are subject to the de

novo standard of review. Ruti-Sweetwater, Inc., 836 F.2d

1263, 1266 (10th Cir. 1988)f

Mullett, 817 F.2d 677, 679

(10th cir. 1987). The parti gree that this appeal challenges

both the court's factual det#Pmination of Simmon's authority and

the legal conclusion that the @al is moot under 11 U.S.C. § 363.

The court has trouble re ng the merits of Mobile's appeal,
because American's mortgage h :Eaén foreclosed, the property sold,
and the sale confirmed. m purchase price was less than the
amount of American's first tgage. The authority to sell
property of the bankruptcy eéfikate is given to the trustee in 11

U.S.C. § 363. Paragraph (m) 8% that section reads as follows:

The reversal or
authorization under subsg

jfication on appeal of an
on (b) or (c) of this section
operty does not affect the
‘under such authorization to
leased such property in good
entity knew of the pendency
authorization and such sale

g appeal.

validity of a sale or 1
an entity that purchase
faith, whether or not &
of the appeal, unless 8
or lease were stayed pe

Courts have held that appeal of a bankruptcy sale to a

purchaser in good faith is mogbt if the stay required by § 363 (m)

is not obtained. In _re Sax, at 997; In re Vetter Corp., 724

F.2d 52, 55-56 (7th cir. 19 Phe Tenth Circuit in In re Bel Air

Associates, 706 F.2d 301, 304=305 (10th Cir. 1983), has come to the

same conclusion applying R.Bankr.P. 805, which 1s now

Fed.R.Bankr.P. 8005. The: risory Committee Note following

Bankruptcy Rule 8005 refer nd sets forth the language of 11

U.S.C. § 363 (m).



It is clear that Mobile j no attempt to post a bond or seek

any type of stay prior to appealing the bankruptcy sale. Mobile

merely opposed all of Americ 3 requests for relief following the

entry of judgment on May 16, j89. It is also clear that Mobile

has shown no evidence of Amﬁ an's bad faith in purchasing the

property. Therefore, Mobile right of redemption is foreclosed

under 12 0.S. § 774" and the . speal is moot.

Despite its determination of the issue of mootness, the court

has examined the merits of case and alternatively concludes

that the findings of the hankruptcy judge were not clearly

erroneous. The testimony at: al revealed that David Simmons was

an officer of Mobile (TR 14 and negotiated to buy the real

property at issue with Ameriﬁ 's officers (TR 149, 151). He sat

at the closing of the loan aj the sale of the property (TR 152-

153) and at the closing deed@d the property to Mobile (TR 155).

He signed the corporate resolftion at the closing which agreed to

the sale (TR 155). While thi#i"was not adequate to give him actual

authority to obligate Mobile, the court surely could find apparent

2

authority to do so. ion, Mr. Ashmore, the other major

1 12 Q.S, §774 reads as follows:

If any judgment or judgments, in
thereafter be reversed, such reversal shall not defeat or
shall be made, by the judgment creditors, of the money,
day of sale.

of which any lands or tenements are sold, shall at any time
the: title of the purchaser or purchasers; but in such cases, restitution
deh such lands or tenements were sold, with lawful interest from the

2 i s

Apparent authority is "the power to affect
professedly as agent for the other, arsing from and in #
party, based on a principal’s manifestations, reasonably
agreement, the principal will not be allowed to deny Hi
for the principal. Apparent authority is created by the’
City of Detroit, 800 F.2d 525, 530 (6th Cir. 1986). See
429 U.S. 895 (1976).

igal relations of another person by transactions with third persons,
‘with the other’s manifestations to such third persons'.... If a third
liat the supposed agent is authorized to enter into a transaction or
gr the agreement even if the agent had no actual authority to act
¢ manifestations to the third party..." Capital Dredge and Dock v,
R.B. v. Donkins Inn, Inc,, 532 F.2d 138, 141 (9th Cir.), cert. den.




officer and a 35% shareholder of Mobile, acquiesced in these
actions. The bank had no id@%fof the "shell" character of Mobile
at the time of the financiai transactions leading to Mobile's
liability. Substantial eviﬁﬁnee exists within the record to
sustain the trial court's finﬁings, and Mobile is not entitled to
a trial de novo on the facts ﬁ@ presented to the Bankruptcy Court.

The court finds that the appeal of Mobile from the Order

Confirming Marshal's Sale of ‘United States Bankruptcy Court for

the Northern District of Oklahpma should be and is dismissed.

Datea this &% day of _ @gﬁ@‘é , 1990.

JAME . ELLISON
UNITED STATES DISTRICT JUDGE




IN THE UNITEQ SPATES DISTRICT COURT [ T L E
FOR THE NORTHERN DISTRICT OF OKLAHOMA D

Jack C, Silve
] lq D’STR’C-—"

FEDERAL DEPOSIT INSURANCE
CORPORATION, in its

corporate capacity, »_Clerk

COURT

Plaintiff,
vs. No. 89-C-142-E-//
PATRICK R. BEASON and
REBECCA S. BEASON,
husband and wife,

Defendants.

This matter comes befo t,a Court on the motion of Plaintiff

Federal Deposit Insurance oration (FDIC) for attorney fees.
Defendants have not respondi #-the FDIC's motion. The Court has
reviewed the applicatio ‘together with the supporting
documentation, and the appl le authorities, and finds that the
motion of the FDIC should b anted for the following reasons.
The application for at ;fiy fees is based upon a promissory
note executed by the Defe :in 1986 in favor of Century Bank,
now the FDIC. The terms 6; ' note provide for an award of the

reasonable costs of collect upon the note, including attorney
fees. After defaulting ol Note, the Defendants failed to
appear or otherwise defendJ sstoreclosure action, and the Court
has entered a default ju : in favor of the FDIC and against

the Defendants.



in this case considering nof only the hours spent and the rates

. ¢his case and the results obtained.

v. Natio Standard Ins. Co.,

615 P.2d 291 (Okla. 1980), el. Burk v. City of Okla.

City, oOkla., 598 P.2d 659 {' . 1979); see also, Ramos v. Lamm,

713 F.24d 546, 559 (loth cCir 83); Standard 0il Co. v. Osage 0il

and Transportation, Inc., 128 F.R.D. 267 (N.D. Okla. 1988).

IT IS THEREFORE ORD that the FDIC's application for
attorney fees is sustained. “ gment for attorney fees is awarded

in favor of the FDIC and ag&ihst the Defendants in the amount of

Kee

-Faty, 1990.

$4,388.75.

¢
ORDERED this C:’Z'dayj=r

0. ELLISON
D STATES DISTRICT JUDGE
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IN THE UNITED

"ES DISTRICT COURT FIL E D

ISTRICT OF OKLAHOMA

AUG 08 1330

NOCO INVESTMENT CO., INC.

an Oklahoma corporation, and
YALE AVENUE, LTD., an Oklahoma
corporation,

erk

Jack C. Silver, ClURT

S DISTRICT 70

Plaintiffs,

VS, Case No, 90-C-282-E
SUN REFINING AND MARKETING
COMPANY, a Pennsylvania
corporation; PHILLIPS 66
NATURAL GAS COMPANY, a
Delaware corporation;

ATLANTIC RICHFIELD COMPANY,
a Delaware Corporation;

CONOCO INC., a Delaware
corporation; UNION PACIFIC
RESQURCES, a Delaware
corporation; MUSTANG FUEL
CORPORATION, an Oklahoma
corporation; and OXY NGL

INC., a Maryland corporation,

Defendants,

ZGEN, INC. a/k/a BURKHART
PETROLEUM CORPORATION,

1 1 ) ) 01 () () N 01 W) WL 00 W W 303 W) 1) 0 L) 50 L) W9 G 191 W) L1 W1 540 LA 1

Third Party Defendant.

DER
Upon application of defendant and $hird party plaintiff Atlantic Richfield Company
("ARCO™), and for good cause shown, hird Party Complaint filed herein on April 30,
1990 by ARCO against ZGEN, Ine. Burkhart Petroleum Corporation is hereby

dismissed without prejudice.

5/ JAMES ©O. ELLISON

United States District Judge

BROER 1 10 B2 MARD
VANT TO AL counsa,

PRO SE LITIGANTS IMMEDIATELY | -
UPON RECEIPT.



oor o -
IN THE UNITED STATES DISTRICT COURT oy
FOR THE NORTHE&H DISTRICT OF OKLAHOMA S
Jutek C~ﬁwf¢ .
US, pugpp, ot wded
JOMN L. HARDIN, an individual, *IHCT Cougr

Plaintiff,

vs. Case No. 89-C-1033-B
FIRST SECURITY MORTGAGE CO,;
RESOLUTION TRUST CORPORATION, as
Receiver for Cross Roads Savings

& Loan Association and its wholly
owned subsidiary Cross Roads
Financial Services, Inc.;

MERRILL LYNCH REALTY OPERATING
PARTNERSHIP, a Delaware Limited
Partnership; MERRILL LYNCH MORTGAGE
CORPORATION, a New York Corporation;
THE RADERGROUP, INC., an Oklahgma
Corporation; and CITICORP MORTGAGE,
INC., formally known as CITICORP
HOMEOWNERS, INC., a Delaware
Corporation,

vvvvuvvvuvvvvvvvvvvvvvu

Defendants.

ORDER. TO DISMISS
n E . —_
NOW on this 52 day of CZ&igfﬂﬂ}( , 1990, comes on

before the Court, Plaintiff'S‘ﬂption to Dismiss the Defendant,

CITICORP MORTGAGE, INC,, formerly Citicorp Homeowners, Inc., and
the Court having read the Motiﬁn and being fully advised in the
premises and for good cause éhGWn, finds that the motion should be

granted. _
IT IS THEREFORE OﬁﬂﬂkED, ADJUDGED AND DECREED that

CITICORP MORTGAGE, INC., formerly Citicorp Homeowners, Inc., be and

it is hereby dismissed as a parky to this suit.

S/ THOMAS R_BRETT
JUDGE

c:\hardord
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IN THE UNITED @i
FOR THE NORTHE

BAUCOM CONCRETE CONSTRUCTION, .
INC., an Oklahoma corporatioﬁ?

Plaintiff,
vs.
FLEMING BUILDING COMPANY,
INCORPORATED, an Oklahoma
corporation, et al.,

Defendants,
vs. _
ELEVENTH AND MINGO DEVELOPMENT
COMPANY, an Oklahoma general -

partnership, et al.,

Third-Party Defendants.

FLEMING BUILDING COMPANY, INC,,
an Oklahoma corporation, o

Plaintiff,

vs.

ELEVENTH AND MINGO DEVELOPME&%
COMPANY, an Oklahoma o
corporation, et al.,

Defendants.

F

GLASSER CONSTRUCTION COMPANY,
an Oklahoma corporation,

Plaintiff,
vs.
ELEVENTH AND MINGO DEVELOP
COMPANY; and FLEMING BUILDI
COMPANY, INC.,

Defendants.

PATES DISTRICT COURT
DISTRICT OF OKLAHOMA

Case No. 89-1077-B ///

[l -
T4 ¥ ¥

"

LTy
A6 2 v6g ot

Jack i

u.sc. D(I:é Sitver, 1., .

TRICT CO s
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Order
U.S. District Court, Northern istrmct OK
[11th & Mingo] Case No. 89-1@

On Motion of Cimarron ﬁ@ @#ral Savings and Loan Association,

Third Party Petitioner here'f its claims against Third Party

Defendant are dismissed with pﬁﬁjudlﬁe

~day of August, 1990.

AS R. BRETT
I:TED STATES DISTRICT JUDGE

IT IS SO ORDERED this

MJH-11TH. ORD - 2 -
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IN THE UNITED S8TATES DISTRICT COURT o ‘¢
FOR THE NORTHERN DISTRICT OF OKLAHOMA ” C{TV-

LOCAL AMERICA BANK OF TULSA,
F.S5.B.,
Plaintiff,

Case No. 89-C~744-C
(Consolidated)

vVS.

R & S INCOME PROPERTIES, a,
limited partnership; et al.,

Defendants.
and

LOCAL AMERICA BANK OF TULSA,
F.S.B.,

gILED

AUG1 1980

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Plaintiff, :
)
o ) jack C. Silver, Clerk

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

u.S. DISTRICT COURT
LYNN APARTMENTS, LTD., a '_ )
limited partnership; et al.,

Defendants.
and

LOCAL AMERICA BANK OF TULSA,
F.S.B., :

Plaintiff,
vs.

CRESTHILL, PROPERTIES, an ;
Oklahoma partnership; et al.,.

Defendants.
ORDER OF DISMISSAL WITH PREJUDICE

This matter comes on +ﬁfore me, the undersigned Judge, on

the, Zé*’g day of . 1990, pursuant to the Joint Motion
of the Plaintiff, Tocal Aﬁ&ﬁica Bank of Tulsa, F.S.B., and the
Defendants, R & S Income Prﬁ@erties, a limited partnership, Lynn

Apartments, Ltd., a limited partnership; Cresthill Properties, an



L)

Oklahoma partnership.; Stew _}f_silverstein, a/k/a Steven B.

Silverstein and Roxie J 1§iiverstein, a/k/a Roxanne J.
Silverstein, husband and ‘wife, to dismiss the above-captioned
action with prejudice. Forigood cause shown, the Court finds
that the Joint Motion should be granted.

IT IS THEREFORE ORDERED that the cross-claims asserted by
the Defendants in the abow captioned consolidated action are

hereby dismissed with prejudi

Court Judge for the
Northern District of Oklahoma
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MSTRICT COURT FOR THE I

C'I'OFOKLAHOMAF I L E D

AUS {1999

Jack C. Siiver, Clar®
U.S:/DSTRIC}' Couns

IN THE UNITED STA'

NORTHERN

ALBERT EQUIPMENT COMPANY, INC..
Plaintiff,

90-C-0211-C

V.

ESCOE-GREEN, INC., et al

LS L W T g L N

Defendant
Following hearing on June 4, 1 tiie lm.mdersigned directed Defendant to file any
application for fees and costs accrued b n of Plaintiff’s filing and subsequent dismissal
before this court. The issue is govern Rule 41(a)(2), Fed.R.Civ.P. which provides in
part that "an action shall not be di the plaintiff’s instance save upon order of the
court and upon such terms and condi: on§ as the court deems proper."
Here, Plaintiff moves to dismis ng filed the action contrary to the requisites
of diversity jurisdiction, lacking a in excess of $50,000.00. Under such
circumstances, the undersigned finds ] fbpriate to assess reasonable fees and costs,
made necessary by reason of the impro

Defendant filed its Application Costs and Attorney Fees (docket #4) on June

7, 1990, and the matter was heard J 3, 1990. Following a recess in the hearing,

counsel for both parties announced w had reached an agreed-upon settlement of

Defendant’s Application, as follows:

»

oy tee



1. Attorney fees are to be paid- gndant by Plaintiff in the amount of $400.00
and; -
2. Costs are to be paid to Defe_'_':i. gnt by Plaintiff in the amount of $23.20.
Upon review, the United 'St'a'i‘Eesf ” I_"stratéf finds the agreement of the parties to be
reasonable in light of the time expend y counsel and the nature of undertaking made
necessary by Plaintiffs improper filing i this forum. Accordingly, attorney’s fees are
awarded to Defendant, as agreed, in-t 1e mount of $400.00, together with costs in the
amount of $23.20.

The United States Magistrate '-f:ﬁn-ds that same are to be paid on or before
December 1, 1990, unless this date is emded by application of the parties, or, unless the
case otherwise settles before this date, - '

SO ORDERED THIS ‘ Sf day: : i ,» 1990.

D STATES MAGISTRATE



NORTHERN DISTRICT OF OKLAHOMA
UNITED STATES OF AMERICA, )
)
Plaintiff, )
)
v. ) 89-C-291-C
)
ONE 1986 TOYOTA CRESSIDA, )
VIN JT2MX73E8G0059006, ) FEILED
)
Defendant. ) AUG ¢ 1990
Jack C. Silver, Cler”,
U.S. DISTRICT COURT
OPINION

This case came on by consent of theparnes before the United States Magistrate for
non-jury trial on April 23, 1990, Plainﬁff represented by its Assistant United States
Attorney Ms. Catherine Depew, and Clamwm represented by her attorney, Mr. John Echols.
Following review of the testimony and ather evidence, including exhibits of record, the

United States Magistrate makes the following findings of fact and conclusions of law.

This is an action under 21 U 881(a)(4) for forfeiture of a 1986 Toyota

Cressida automobile (VIN JT. 2MX73ESGW59006) allegedly used or intended to be used

to facilitate the transportation of a comwlled substance. The Toyota’s owner, Marina

Garcia, seeks return of the vehicle, and fai?pears before the Court as Claimant.

In essence, the story begins in Pt; Lauderdale and ends in Atlanta, Georgia. On

October 24, 1988, Mario Garcia (Clai s husband) drove his wife’s Toyota, to Tulsa

- International Airport and from there flewtn Ft. Lauderdale, Florida. The reason for his trip



October 25, 1988, Mario Garcia began the

to Florida is unknown.! The next day
return leg to Tulsa; paying cash for & t on Delta Airlines Flight 117 from Fort
Lauderdale. Flight 117 was scheduled nnect in Atlanta and fly directly from there to
Tulsa. Garcia never arrived in Tulsa.
Instead, the following sequence sits occurred. Mario Garcia’s "profile"” fit that
of a "drug courier" and he was stopped QHestioned while on the ground at the airport
in Atlanta. At the time of his stop he “carrying a small locked bag later found to
contain three (3) kilograms of 86% pu ine.? While Mario Garcia was being arrested
in Atlanta, Marina Garcia’s Toyota autofibile was still parked at the Tulsa International
Airport, where Mario had left it the previgus day.® The Government seized the vehicle at
Tulsa International Airport and initiated action for civil forfeiture under §881(a)(4).
The issue now is whether the evidence i§ gufficient to support an order of forfeiture.
Title 21 U.5.C § 881(a)(4), the § ture statute invoked here, provides:

The following shall be subject -t
property right shall exist in them

forfeiture to the United States and no

¢raft, vehicles, or vessels, which are
psport, or in any manner to facilitate
pt, possession, or concealment of

(1) or (2)...

In a forfeiture action, such as nique shifting of burdens is employed at trial.

! No evidence was introduced regarding Gas
that his intention, at the time he left Tulsa, was dn
come from Ft. Lauderdale.

intention in going to Florida. The Government presumes
ﬂul gince he was later found to have drugs in Atlanta, having

2 Garcia was tried in state court in Georgia and guilty of trafficking in cocaine, receiving a sentence of twenty-

five (25) years imprisonment.

? Both parties agree, the vehicle at the airport is ¢

¢ in the name of Marina Garcia, and is acknowledged to be the
vehicle primarily used by her. i




The Government bears the initial burdés of going forward. To meet its burden, the

Government need not prove a prima facié gatisfaction of the subsection (a)(4) elements.
Rather, it need only establish "probable cgise".to believe the vehicle was used as described
in subsection (a)(4). United States v. 0‘ ._'984 Cadillac, 888 F.2d 1133, 1137 (6th Cir.

1989). "Probable cause" in a forfeiturﬁ getion has been held to be the "same standard

employed to test searches and seizures..; #s a reasonable ground for belief of guil,

supported by less than prima facie proof : more than mere suspicion.” (Id. at p. 1135);

United States v. One 1980 Red Ferrari, 895 ¥.2d 186, 188 (8th Cir. 1989).* Once this
initial showing has been concluded, the: en shifts to the claimant to demonstrate by
a preponderance of the evidence that théiproperty is not subject to forfeiture; or, that a
defense to forfeiture exists. Id. One su  i defense is that of the "innocent owner".?

This case focuses, however, on-thé"ﬁvémment’s presentation; Claimant offering no

evidence, arguing instead, that the G¢ ent never met its initial burden.® Under

§881(a)(4), the Government may show thilit the subject vehicle either actually transported
the illicit drugs or that the vehicle was i Im&déd to, or in some manner did "facilitate” the

underlying criminal activity. Here, the ent must argue that the vehicle "facilitated”

* "Probable cause® is not established by merely #
judged not with clinical detachment but with a coif
Premises Known as 3639-2nd Street, N.E., 869 F.2d 3

apiplication of facts to a set formula: "Probable cause must be
pense view to the realities of normal life." United States v.
097 (8th Cir. 1989).

5 Calero-Toledo v. Pearson Yacht Leasing Co., 41 3 (1974); United States v. One 1983 Homemade Vessel Named
"Barracuda®, 858 F.2d 643, 646 (11th Cir. 1988)(the pronged test of innocent ownership is: (1) whether the owner
was involved in the wrongful activity; (2) whether thiliginnr was aware of the wrongful activity; and (3) whether the
owner had done all that reasonably could be prevent the proscribed use of her property -- it is not enough
that the owner prove that she was entirely free of palvement or knowledge of the unlawful conduct).

p was stipulated to by the Government. Merely showing

& Although Maria did not testify, Maria's title %
te where the Government has shown probable cause for the

ownership, however, is not enough to withstand forfii
~ forfeiture. See, n. 5, supra., and cases cited therein, '



the underlying criminal activity, because Qarcia never reached the car, and neither did the
cocaine.
Several courts have determined th#t the actual vehicle used to ferry criminals to a

drug sale satisfies the "facilitation" el nt of §881(a) (4).” However, the question of

whether forfeiture is mandated where, M here, the vehicle is not actually used, is a
question of first impression. More particilarly, no court has decided the specific question

of whether a vehicle is "substantially connigeted" to a transaction when it neither transports

the actors nor the drugs.® The Govermx%t argues inferentially that because the vehicle

was parked at the airport, it was inte " to be used as the last of a "string" of vehicles

to transport Garcia (a drug peddler) away from the airport, having conducted drug

business elsewhere.?

The "facilitation" language of §331 (a)(4) is arguably broad enough to work a
forfeiture where only the barest logical mread connects a vehicle to a drug transaction.

fture of motor vehicles used or intended to be

Specifically, §881(a)(4) provides for for

7 E.g., United States v. 1966 Beechcraft Airergft
use of an airplane or other vehicle or vessel to trans
to forfeiture under 21 U.S.C. §881(a)(4)"); Unired §
curiam)("The subject vehicle in this case was used to
to the precise location at which the attempted
Currency, 801 F.2d 1210, n. 10 (10th Cir, 1986}
"facilitation” triggers forfeiture under §881(a)(4)).

el King Air, 777 F.2d 947 (4th Cir. 1985)("We hold that the
sirators to the scene of a drug sale subjects that conveyance
{ne 1979 Porsche Coupe, 709 F.2d 1424 (11th Cir. 1983)(per
ort the *pivotal figure in the transaction’ several hundred miles
took place™); See also, United States v. $3%,000 in Canadian
holdings from other circuits on whether a vehicle’s

8 Typically, the vehicle either transports the g
recent case of United States v. One 1987 Ford F-350
U.S. Dist, LEXIS 6836), the court found a truck "facii
buyer to a motel where he could inspect, smoke, and
purchaser never delivered the purchase money.)

i the drugs, or both. (See, n. 18-19 infra.) For example, in the
thiup, Case No. 88-4253-R, slip op. (D.Kan. May 9, 1990)(1990
the sale or possession of drugs where it carried a possible

? Thus, "facilitating” the transaction.




used "in any mamnner to facilitate rtation, sale, receipt, possession, or

rms "in any manner" and "facilitate" are not

otherwise defined or limited by the sta Aﬁa result, there are no standards which guide

the Government in conducting forfeit ons such as the one now before the Court.

A literal application of the statute co onceivably lead to an unsensible and unjust
result; ie., forfeiture of an automoh grwise only remotely, if in reality at all,
connected with a drug transaction. T id such a result, definition must be given the
terms "in any manner" and "facilitate.”. § the lack of definition in the statute, the court
must turn to the legislative history ¢ sections (a)(4) and (a)(6), which employ
identical language.'’
nection” Standard
Several courts, interpreting the: ke m l“-facilitate“ as used in §881(a)(4) have
substituted the phrase "substantial connggffon” for the "facilitation" language, drawing the
phrase from the legislative history of 4 _ﬁﬂa)(@.“ These courts hold that "property
would be forfeited only if there is a su stial connection between the property and the

underlying criminal activity..." See, e.g.,_. ited States v. One 1986 Nissan Maxima GL, 895

F.2d 1063, 1064 (5th Cir. 1990); Un s v. Schifferli, 895 F.2d 987, 989 (4th Cir.

'1); Pierce v. Van Dusen,78 F.693, 696 (1897) (*While the
jords used to express it, the manifest reason and obvious
wetation of such words.”)

19 United States v. Campos Serano, 404 U,
intention of the legislature must be ascertained f
purpose of the law should not be sacrificed to a lt#

1 jegislative History, Psychotropic Substances
2d Sess. 8, reprinted in 1978 U.S. Code Cong,. & A
Baron Aircraft, 691 F.2d 725, 727-28 (5th Cir.
connection” test under §881(a)(6) not applicable

I8, Joint Explanatory Statement of Titles [ and Ii, 95th Cong.
9496, 9518, 9522; contra, United States v. 1964 Beecheraft
r curiam), cert denied, 461 U.S. 914 (1983)("substantial
under §881(a)(4)).



1990); United States v. One 1976 Ford F-r Pick-Up, 769 F.2d 525, 527 (8th Cir. 1985);

United States v. 1966 Beechcraft Aircraft } King Air, 777 F.2d 947, 953 (4th Cir. 1985);

United States v. One 1979 Porsche Co 09 F.2d 1424, 1427 (11th Cir. 1983); and

United States v. One 1972 Chevrolet Corv 625 F.2d 1026, 1029 (1st Cir. 1980).

Although the §881(a)(6) phrase,“tibstantial connection”, does not appear in the

limited legislative history of §881(a)(4), the suggestion that there be something closer than

a "tenuous connection” between a dcle and underlying drug-related activity is

unmistakable. The term "substantial ‘¢ggnnection” is, however, found in the official

legislative history to §881(a)(6), wheredi the comment is made,
Duetothepenalnamreof :
provisions that property would
connection between the property
the statute seeks to prevent.
forfeitable only if they had
instrumental in, the commissi

statutes, it is the intent of these
forfeited only if there is a substantial
‘the underlying criminal activity which
y, any moneys [etc.]...would be
‘gubstantial connection to, or were
ke underlying criminal activity.™?

The legislative history behind the+ enactment of §881(a)(4) is more narrowly

drawn that of §881(a)(6), stating: "Alm t to forfeiture are all conveyances used, or

nl3

intended for use, to } such violative property. Thus, under

§881(a)(4), only where vehicles are in. ysed or intended to be used, did the framers
contemplate forfeiture, It seems clear that the broad "facilitation” language was not

meant to be all-encompassing. Rather, fdfeiture was to be limited to plainly discernable

, Joint Explanatory Statement of Titles [ and I, 95th Cong.
jews 9496, 9518, 9522, (Emphasis added.)

12 L egislative History, Psychotropic Substances
2d Sess. 8, reprinted in 1978 U.S. Code Cong. &

Legtslanve History, Comprehensive Drug Ab wention and Control Act of 1970, House Report, reprinted in,
1979 U.S. Code Cong. & Admin. News 4566, 4623, (Emiphasis added.)



"intent to use" or "use" itself. Such, ho r, 'were not the final words incorporated in the

statute, it being conditioned, or, as the ment urges, broadened, by the terms "in any
manner" and "facilitated".

Notwithstanding the foregoing, . peIhng reason for limiting the theoretical reach

of §881(a)(4) is found in Congress’ sta} ent of what was perceived to be the present

state of forfeiture law, set forth in the li lative history of the 1984 amendments:
.Under current law, if a person
uses equipment to manufacture”
renders its subject to civil forf

at or car to_transport narcotics or
us drugs, his use of the property

The legislative history of the 198 endment does not, therefore, depict so long

a reach as is contemplated by the Gon ent in this case. Vehicles which are only
tenuously connected to a drug transacti e not within the ambit of those intended to
be forfeited to the Government.

Thus, upon review of the foregoing notwithstanding the otherwise broad language

nlSs

of the statute itself, the undersigned fifids it is reasonable to limit the "facilitation

language of the statute in accord w1th =?gislative history. To do otherwise is to leave
forfeiture to whimsy, a result clearly fiot intended by Congress. The "substantial
connection" standard reasonably the effect of the facilitation language and
implements the limits intended by Co:

Therefore, because of the impo: perty rights at stake (deprivation of property

% Legislative History, Comprehensive Crime C Act of 1984, House Report, reprinted in, 1984 U.S. Code Cong.

& Admin, News 3182, 3378. (Emphasis added.)

ircraft, 890 F.2d 77, n.3 (8th Cir. 1989), the Eighth Circuit
y *facilitates’ illegal activity under section 881 if it ‘'makes easy

15 1n United States v. One 1976 Cessna Mod
employed the following definition of "facilitate™ *A¥
or less difficult’ the activity."




is actually used or intended to be used t m_ns;)ort or conceal drugs, the Court finds that

the "substantial connection" standard -Is appropriately employed to interpret the

"facilitation" concept set forth in subsect a)(4). Thus, to set forth a legally sufficient

case, the Government must show, by & preponderance of the evidence, a "substantial
connection" between the underlying conduct and the vehicle subject of the
forfeiture action.
nt would succeed in a forfeiture action when

To determine whether the Goveri

alleging that a vehicle has "facilit‘atef

a drug transaction requires a fact-intensive

review."” Other courts have found that &wehicle carrying a co-conspirator directly to the

site of an illegal transaction is directly cotitiected to a sale, thus facilitating the sale, so as

to support a forfeiture under §881 (a)( " Mthough the connection is considerably less

16

United States v. One 1980 Red Ferrari, 87, I 186, 188 (8th Cir. 1989).

17 One can imagine a scenario involving several leg used in seriatim to physically transport a drug buyer to or
away from a point of sale. A BMW automobile fi to a public airport where a private Lear Jet then flies him to
a remote airstrip, at which 4WD Jeep awaits his fing] J# 4o a secluded hideout -- or perhaps a corporate retreat facility.
A meeting takes place, money is paid, and it is agr 4t delivery of the drugs will take place two days hence in the
buyer's own city. A Land Rover takes the buyer ba airstnp where a Cessna aircraft flies him back to the pubtic
airport, and the BMW, which transports him back to inium -- where the BMW is returned to his neighbor (the
BMW's unsuspecting owner). It can be argued that vehicle (the BMW, the Lear Jet, the 4WD Jeep, the Land Rover,
and the Cessna), in some "manner” was used "to faci hi ... sale” and that each vehicle should be subject to forfeiture
under §881(a)(4), especially if the meeting was p ‘fn advance.

On the other hand, if the idea of purchat was first conceived at the retreat facility, it would strain the
language to conclude that any of the vehicles "facil 3 the transportation, sale, receipt, possession, or concealment,
of the” drugs.

83 (6th Cir. 1989); United States v. One 1979 Porsche Coupe,
figure" several hundred miles to location of attempted

drugs nor money).

8 E.g., United States v. One 1984 Cadillac, m
709 F.2d 1424 (11th Cir. 1983)(car used to tal
transaction held forfeitable although it carried nei




direct, it has also been held that an carrying a would-be buyer to a rented

automobile for the final leg of a tripf #p. the transaction point is still "substantially

connected"”, and thereby forfeitable §881(a)(4).”

Given the facts of this case, homigver, the Government goes beyond the outer
perimeter of the “substantial connec 3’.' standard here found to be implicit in
§881(a)(4).2° Forfeiture of the car ik took Garcia to the plane, that flew to Ft.
Lauderdale, where he spent the night getting on the plane to fly to Atlanta, where
he was caught holding drugs with a pla -: cket. to Tulsa, where the seized car sat parked,
is inappropriate given the remote circu ices. The connection between the car in Tulsa,

and carrying drugs in the Atlanta airpos at best, tenuous and not at all "substantial”.

Were there direct evidence that Mario Giicia left for Ft. Lauderdale intending to conduct

drug business, the Toyota might be fo : '. le. There is, however, no such evidence.
Were there direct evidence of G: ? :  intent to use the vehicle to carry his cocaine
cache away from the Tulsa airport, the .ability question might similarly be answered
differently. Again, there is no such evi;f

Were there direct evidence of G s intent to use the Toyota to spirit him away

from a drug drop-off rendezvous, the would be different.’’ No such evidence was

ing Air, 777 F.2d 947 (4th Cir. 1985)(Government did not
Bring the purchaser to the airport where the forfeited aircraft

¥ See, United States v. 1966 Beechcraft Aircraft
attempt to seize and forfeit the automobile used to
waited).

20 E.g., United States v. One 1980 Bertram 5
States v. One 1987 Ford F-350 4X4 Pickup, Case
6836) (discussing cases following broad and

icht, 876 F.2d 884, 887 (11th Cir. 1989). See also, United
83-R slip op. (D.Kan. May 9, 1990)(1990 U.S. Dist. LEXIS
of §881(a)(4)).

 the property sought to be forfeited which is determinative,
ettminal intentions.” United States v. One 1980 Bertram 58’

21 *[t is the state of mind of the criminal with
not whether the property is actually used to execti
Motor Yacht, 876 F.2d 884, 888 (11th Cir. 1989}



introduced.

Were there even evidence that Gartla intended to board the flight from Atlanta to

Tulsa with his bag, and thereafter leavé fhe Tulsa airport with it in his possession, the
result may be different. But here, whem » Government offers only the circumstantial
evidence that Garcia was carrying drugs Aﬂanta, and holding a ticket to fly home, to
Tulsa International Airport, where the T a was yet parked, the leap of faith is too great
to then presume that Garcia would use thie car still carrying the drugs.
The simple fact is, Garcia never got o Tulsa, with or without drugs. He could have

passed the drugs on to another before ,ﬁrding in Atlanta, or, before leaving Tulsa

[nternational Airport.?? The Governmen ffered no evidence of Garcia’s intent, relying
instead on logical inferences of supposed.f""":' ty conduct. In sum, inferential evidence is all
that is offered to bridge this gap. Such Ifj:i_dge absent more, will not support the weight

of this forfeiture action. 2

Accordingly, the Court concludes the Government has not met its initial burden,

z Perhaps ironically, the only evidence the G
hearsay testimony, by the Government’s agent. The
his possession of the gym bag was that he had been-
the car was never intended as a vehicle to transport
Garcia to the airport where he intended to fly to
forfeiture, is negated by the fact that no evidence wai!
the Atlanta airport. The drug related events (much]

t attempted 1o present on this question was the incredible
peatified that Garcia's explanation, at the time of his arrest for
 Jeave it at a public locker in the Tulsa airport. Thus, if true,

h any event, any argument that the car was used to transport
derdale to complete a drug deal, thus subjecting the car to
H,md Instead, the simple facts are that Garcia was caught in
tentions) before hand are never explained.

B On first reading, it may seem that the court i§fiply drawing a line in the sand, holding "the car parked at the
airport” will never be substantially connected to a d fishction, thus, forfeitable. This misreads the case. Were the
Government able to prove by enough evidence, diree stantial that a vehicle played a part in transporting a drug
buyer to or away from a transaction point, even if it 1§y ‘1ast vehicular link in a chain of transportation modalities,

the Government would be entitled to forfeiture, drawn here, separates Garcia’s car from the Government
because of the lack of any evidence of Gareia’s pla

cannot prove, by direct or credible circumstantial
was to be used to carry a drug criminal away to sa
not carry the probable-cause burden which the

dxerwxse), inferential evidence, if not mere argument, will
t must first meet.



herecf.

SO ORDERED THIS 3_‘_? day o
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UNITED STATES OF AMERICA,
Plaintiff,
Vs,

RAYMOND D. MANTHA a/k/a RAYMONﬂ
DOUGLAS MANTHA; PHYLLIS M.
MANTHA a/k/a PHYLLIS MARIE
MANTHA a/k/a PHYLLIS DOVER
a/k/a PHYLLIS CRAFTON a/k/a
PHYLLIS JACKSON; COUNTY
TREASURER, Mayes County,
Oklahoma; and BOARD OF COUNTY
COMMISSIONERS, Mayes County,

e o Nl Nt Nt et Sl N’ el Nkt sl Ngit? Vst Nanat it gl S N

Oklahoma,
Defendants. CIVIL ACTION NO. 89-C-1026-C
JUDGMENT .QF FORECLOSURE

Py

This matter comes on for consideration this 3/ day

of Clq j&A/’ , 1990. The Plaintiff appears by Tony M.

Graham, Unlted States Attorney for the Northern District of
Oklahoma, through Nancy Nesbiﬁ.hﬂlevins, Assistant United States

Attorney; the Defendants, Couﬁ”y-Treasurer, Mayes County,

Oklahoma, and Board of County {ommissioners, Mayes County,
Oklahoma, appear by Barry Farbro, Assistant District Attorney,
Mayes County, Oklahoma; the Di endant, Raymond D. Mantha a/k/a

Raymond Douglas Mantha, appear "by his attorney Rockne E. Porter;

and the Defendant, Phyllis M. Mantha a/k/a Phyllis Marie Mantha

a/k/a Phyllis Dover a/k/a Phyllis Crafton a/k/a Phyllis Jackson,

appears not, having previous :filed her Disclaimer.

The Court being fu, ; ﬁdvised and having examined the

file herein finds that the Deféndant, Raymond D. Mantha a/k/a

Raymond Douglas Mantha, acknawladged receipt of Summons and

NOTE: THIS ~~ 7
. BY h- oL
UF‘(};J AR



Complaint; that the Defendant,ﬁbhyllis M. Mantha a/k/a Phyllis
Marie Mantha a/k/a Phyllis Dow r a/k/a Phyllis Crafton a/k/a

Phyllis Jackson, acknowledged geceipt of Summons and Complaint on

December 28, 1989; that Defend%ht, County Treasurer, Mayes
County, Oklahoma, acknowledged receipt of Summons and Complaint
on December 15, 1989; and that PDefendant, Board of County

Commissioners, Mayes County, 6 Yahoma, acknowledged receipt of

Summons and Complaint on December 14, 1989.

It appears that thetwaiendants, County Treasurer, Mayes

County, Oklahoma, and Board GEWCOunty Commissioners, Mayes

County, Oklahoma, filed their Answer and Cross-Petition on
December 21, 1989; that the bﬁ@hndant, Raymond D. Mantha a/k/a

Raymond Douglas Mantha, filed m1E Answer on January 11, 19%0; and

that the Defendant, Phyllis ﬂ} Mantha a/k/a Phyllis Marie Mantha
a/k/a Phyllis Dover a/k/a Phyi is Crafton a/k/a Phyllis Jackson,

filed her Disclaimer on Januagy S, 1990.

The Court further fiids that on January 18, 1989,

Phyllis Marie Mantha a/k/a Phyldlis Dover a/k/a Phyllis Crafton

a/k/a Phyllis Jackson filed voluntary petition in bankruptcy
in Chapter 7 in the United Stﬁ%ms Bankruptcy Court, Northern
District of Oklahoma, Case HQ}?&SwOOOQO-W. On August 16, 1989,
the United States Bankruptcyfé%hrt for the Northern District of

Oklahoma entered its order m&%&fying the automatic stay afforded

the debtor by 11 U.S.C. § 362
real property subject to this :areclosure action and which is

described below.



The Court further fiﬁmﬁ that on January 20, 1989,

Raymond Douglas Mantha filed hi “woluntary petition in bankruptcy
in Chapter 7 in the United Staﬁ 8 Bankruptcy Court, Northern
District of Okxlahoma, Case No l 9-.00124-W. On February 5, 1990,
the United States Bankruptcy Cﬁﬁrt for the Northern District of
Oklahoma entered its order modfﬁying the automatic stay afforded
the debtor by 11 U.S.C. § 362'&%ﬂ directing abandonment of the

real property subject to this fpreclosure action and which is

described below.

The Court further fiﬁﬂs that this is a suit based upon
a certain mortgage note and fdﬁﬁforeclosure of a mortgage
securing said mortgage note uﬁ@k the following described real
property located in Mayes Counﬁﬁ, Oklahoma, within the Northern
Judicial District of Oklahoma;ﬁ

The East Half of thaﬁﬁauth East Quarter of the

South West Quarter ©f Section Twenty-eight

(28), Township Twent¥ (20) North, and Range
Twenty (20) East, @€ the Indian Base and

Meridian, containing Twenty (20) Acres, more
or less. ;

The Court further £ 5 that on February 8, 1985,

Raymond D. Mantha and Phyllis M. Mantha executed and delivered to

the United States of America, #igting on behalf of the

Administrator of Veterans Aff%ﬁtn, now known as Secretary of

Veterans Affairs, their mort @& note in the amount of

$60,000.00, payable in monthly installments, with interest

thereon at the rate of twelvé

d one-half percent (12.5%) per

annum.




The Court further £ that as security for the

payment of the above-describe te, Raymond D. Mantha and

Phyllis M. Mantha executed am Yivered to the United States of

America, acting on behalf of Administrator of Veterans

Affairs, now known as Secreta f Veterans Affairs, a mortgage

dated February 8, 1985, cover :Ehe above-described property.

Said mortgage was recorded on vary 8, 1985, in Book 639, Page
467, in the records of Mayes *ty, Oklahoma.
The Court further that the Defendants, Raymond D.
Mantha a/k/a Raymond Douglas tha and Phyllis M. Mantha a/k/a
Phyllis Marie Mantha a/k/a P is pover a/k/a Phyllis Crafton
a/k/a Phyllis Jackson, made . alt under the terms of the
aforesaid note and mortgage :réason of their failure to make
the monthly installments due reon, which default has
continued, and that by reaso ereof the pefendants, Raymond D.
Mantha a/k/a Raymond Douglas §=f.ha and Phyllis M. Mantha a/k/a
Phyllis Marie Mantha a/k/a P {g Dover a/k/a Phyllis Crafton

a/k/a Phyllis Jackson, becam debted to the Plaintiff in the

principal sum of $59,288.86,7"”ﬁs interest at the rate of 12.5
percent per annum from May ' }88 until judgment, plus interest
thereafter at the legal ratd 1 fully paid, and the costs of
this action in the amount o §.00 ($20.00 docket fees and $8.00
fee for recording Notice of ‘Pendens) .
The Court further that the Defendants, County
Treasurer and Board of Coun mmissioners, Mayes County,

Oklahoma, have a lien on t perty which is the subject matter

of this action by virtue of valorem taxes in the amount of

-4




$270.28, plus penalties and ii ést, for the year 1989. Said

lien is superior to the inter of the Plaintiff, United States

of America.

IT IS THEREFORE ORD ADJUDGED, AND DECREED that the

Plaintiff have and recover jut it in rem against Defendants,

Raymond D. Mantha a/k/a Raymo ouglas Mantha and Phyllis M.

Mantha a/k/a Phyllis Marie Ma a/k/a Phyllis Dover a/k/a
Phyllis Crafton a/k/a Phyllis kson, in the principal sum of
$59,288.86, plus interest at ! rate of 12.5 percent per annum

from May 1, 1988 until judgme plus interest thereafter at the

current legal rate of 2,22

the costs of this action in t

bnt per annum until paid, plus
mount of $28.00 ($20.00 docket

fees and $8.00 fee for record Notice of Lis Pendens), plus any

additional sums advanced or t -advanced or expended during

this foreclosure action by Pl {ff for taxes, insurance,

abstracting, or sums of the p rvation of the subject property.

IT IS FURTHER ORDE ADJUDGED, AND DECREED that the

Defendants, County Treasurer Board of County Commissioners,
Mayes County, Oklahoma, have_“& recover judgment in rem in the
amount of $270.28, plus penal - and interest for ad valorem
taxes for the year 1989, plus . costs of this action.
IT IS FURTHER ORDE€ .JUDGED, AND DECREED that an
Order of Sale shall be issued the United States Marshal for
the Northern District of Okla commanding him to advertise
and sell with appraisement t; 1 property involved herein and

apply the proceeds of the sal follows:




Pirst:

In payment of the cﬁ# 8 of this action
accrued and accruing fkncurred by the
Plaintiff, including;%he costs of sale of
said real property; l

Second: .

In payment of Defend&ﬁts} County Treasurer

and Board of County mmissioners, Mayes

County, Oklahoma, inJLhe amount of $270.28,
plus penalties and iﬁﬁérest, for ad valorem
taxes which are preaﬁ&tly due and owing on
said real property;

Third:

In payment of the jud%mant rendered herein in

favor of the Plainti# .

The surplus from said sale, ifﬁ*ﬁy, shall be deposited with the

Clerk of the Court to await further Order of the Court.
IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from

and after the sale of the aboW¥@ed@scribed real property, under

and by virtue of this judgment“ ﬂd decree, all of the Defendants

and all persons claiming under hnm since the filing of the

Complaint, be and they are formﬁlr barred and foreclosed of any

right, title, interest or clais in or to the subject real

property or any part thereof,. .
ISigned) H. Dale Cook

TUNITED STATES DISTRICT JUDGE




APPROVED:

TONY M. GRAHAM
United States Attorney

gﬂxwaé\m

KNE E. PORTER, OBA #10930
Attorney for Defendant,

Raymond D. Mantha

a/k/a Raymond Douglas Mantha j

ssisfant DlStrlCt Attorney
Attorney for Defendants,

County Treasurer and .

Board of County Comm1631onerﬂ;

Mayes County, Oklahoma

Judgment of Foreclosure
Civil Action No. 89-C-1026-C

NNB/css




PRICT COURT FOR THE_,

" OF OKLAHOMA = | L ELD

IN THE UNITED STATES
NORTHERN DISHY

PHOENIX FEDERAL SAVINGS
AND LOAN ASSOCIATION,

AUG 1 1990

Jack L. Silver, Ule
f-Q~HH"‘W?’ﬁ#ﬂﬂh

Case No. 89-C-759-C

Plaintiff,

vVsS.

(Consolidated with the
following cases into
Case No. 89-C-753-C:

ROBERT R. AUSTIN and PAULINE
HINKLE AUSTIN, husband and
wife; JOYCE EILEEN EATON;
L.LOYD K. SCHULTHEIS; WILLIAM L
BENKER; LAKELAND REAL ESTATE
DEVELOPMENT, INC.; JAMES M.
HENRY and KAREIN HENRY a/k/a
KAREIN L. HENRY, husband and
wife; QUINTON DODD and VICKIE
E. DODD, husband and wife,

Case No. 89-C-754-C;
Case No. 89-C-755-C;
Case No. 89-C-756-C;
and Case No. 89-C-758-C)

Defendants.

Now before this Court is: Motion for Summary Judgment of

the Substituted Party-Plainti Cimarron Federal Savings and
Loan Association ('Cimarron'') Having reviewed the Report and

Recommendation of U.S. , the pleadings, affidavits and

applicable law, the Court find follows:

1. The Plaintiff commenced : case in the District Court of

Mayes County Oklahoma o iry 22, 1988.
2. The Defendants, Robert gtin and Pauline Hinkle Austin,

husband and wife, Joyc een Eaton, now Joyce Eileen

1OTE: THIS



Kennedy, Lloyd K. Schult s and william M. Benker (the

"Responding Defendants'), éd an Ansver, Counterclaim and
Cross-Claim alleging affirmative defenses and
Counterclaims certain wr& Ldbings on the part of Phoenix
Federal Savings and Loanf ociation ('Phoenix'') and other
defendants. The allegé  0ng doings may generally be
categorized as fraud the inducement, failure of
consideration, illegality, hd breach of oral agreements.

On August 31, 1988, Phoe iwas declared insolvent and the
Federal Savings and Loan | .rance Corporation ("FSLIC") was
appointed its receiver.

On August 31, 1988, th ESLIC, as Receiver of Phoenix

transferred substantially 1 of the deposits, assets and

secured liabilities of PhW@enix to Cimarron Federal Savings
and Loan Association (”Ci. on"), but reserved unto itself,
among other things, any sown or unknown claim, demand,
cause of action, or judgménk against Phoenix.
pursuant to an Order of the District Court of Mayes County,

Oklahoma entered December -1988, Cimarron was substituted

for Phoenix as the IE'.art1,a"-'~= ..ntiff.
On September 1, 1989, thi 1,JC as Receiver of Phoenix was,
by Order of the Distri Zurt of Mayes County, Oklahoma
permitted to intervene ﬁ ie real party in interest with

respect to the Counterc! § of the pefendants, including



10.

11.

12.

13.

14.

15.

pursuant to the "Financial #titutions Reform, Recovery and

Enforcement Act of 1989" he Federal Deposit Insurance
Corporation, as Manager _.the Federal Savings and Loan

Insurance Corporation Re  ion Fund, succeeded to all

powers and duties of ! ~SLIC as Receiver of Phoenix

(hereinafter the "FDIC-Re f").

On September 14, 1989, t" ;IC—Receiver removed this case
to this court pursuant to..  U.S.C. §1411.

This action was consolid . into Case No. 89-C-753-C by
order of this Court.
The FDIC-Receiver moved thie Court to dismiss this action on
October 23, 1989.
on November 22, 1989, th sponding pefendants filed their
Response to the FDIC-Rece ﬁr's Motion to Dismiss.

Oon January 2, 1990,' substituted PartyﬂPlaintiff,
cimarron, filed its Motil ﬂdf gummary Judgment.
On February 6, 1990, thi sponding pefendants filed their
Response to Cimarron's Maglion for Summary Judgment.

Cimarron filed, pursua Order of this Court granting

leave to do so, its Repl . the Defendant's Response.

RELATIONSHIP OF
THE FDIC-RECEIVER

The affirmative de and counterclaims of the

pefendants, including sponding pefendants, derive from

a common nucleus of ope! 4ve facts.



16. The Motion to Dismiss of ‘ghe FDIC-Receiver and Motion for

Summary Judgment of Ci on, both being at issue, are

decided contemporaneocusly: See Order entered April 16,
1990, which sustains the | TC-Receiver's Motion to Dismiss
and Cimarron's Motion for. mary Judgment and affirms the

Report and Recommendation @f the Magistrate.

17. After considering the s€ federal policy in favor of

supporting the FDIC and F ¢ in their roles as protectors
of the national financia stem, the tests set forth in
United Mine Workers v. ; 383 U.5. 715 (1966} and Jones

v. Intermountain Power, '¥.2d 546 (10th Cir. 1986), the

values of Jjudicial econ » fairness to the litigants,

convenience and comity nds that Cimarron's state-law

claims for judgment on it# Note and for foreclosure of its
Mortgage are pendent he federal question decided

contemporaneously and thig'Qourt exercises its discretionary

[ENT ON ITS NOTES
MORTGAGE .

CIMARRON'S CLAIMS
AND FOR FORECLOSURE

The Court having constru the facts of this case in favor

awn all reasonable inferences

dants finds that there is no

of the Defendants and havin
therefrom in favor of the
substantial controversy as to ‘material fact and Cimarron is

entitled to judgment as a mat f law. The Court further finds

and IT IS HEREBY ORDERED, ADJUL T3 AND DECREED that:



Cimarron as a ''pass throuqﬁ?institution" is entitled to at
least the same protectionsﬁﬁﬂ is the FDIC-Receiver.

Cimarron is entitled to ﬁﬁt_ least holder in due course

status and the protections fforded to the FDIC-Receiver by

the D'Qench Duhme doctrineiw Accordingly, the Defendants are

estopped to assert the all ed wrong doings of Phoenix as
defenses or counterclaims &;ainst Cimarron.
Cimarron's Motion for Summiey Judgment is sustained.

The Defendants, Robert R.- gtin and Pauline Hinkle Austin,

husband and wife, Joyce iﬂileen Faton, now Joyce Eileen

Kennedy, Lloyd K. Schultﬁ%ﬁs and William M. Benker, have

entered an appearance herﬁﬁn by and through their counsel,

Richardson, Meier & AssSOC

ates, P.C. by Gregory G. Meier.
The Defendants, James M. "Henry and Karein Henry, a/k/a
Karein L. Henry, husband“fand wife, Lakeland Real Estate

Development, Inc., and Quf”tdn R. Dodd and Vickie E. Dodd,

husband and wife, have }ﬁhmu dismissed from this action

without prejudice.

Cimarron is the owner and R

being sued upon herein.

There is due Cimarron upoH the Note and Mortgage described

in Cimarron's Petition thiilslum of $135,020.88, together with

interest accrued in the - of $22,987.74 through March 15,

1989 and with interest £ #tinuing to accrue at 8.5% per

annum, until paid, escroy sficiencies of $3,589.95, late




--- —

charges of $508.28 as of | ember 31, 1987 and all costs of

this action accrued and acé¥uing.

8. "lien upon the real estate and
premises herein described®n Exhibit "ap'"" attached hereto
(the "Property') by virtu of the Mortgage executed by the
Responding Defendants whi :;s recorded in Book 649 at Page
542 in the records of & “County Clerk of Mayes County,
Oklahoma.

9. The Defendants, Robert R. gstin and Pauline Hinkle Austin,
husband and wife, own fundivided 2/5 interest in the
Property. The Defendant; Joyce Eileen Eaton, now Joyce
Eileen Kennedy, owns a ﬁndivided 1/5 interest in the
Property. The Defendan Lloyd K. Schultheis, owns an
undivided 1/5 interest the Property. The Defendant,
William M. Benker, owns #@n undivided 1/5 interest in the
Property. ‘

10. Cimarron does have and cover on its Petition herein
judgment in personam again £ the following Defendants and in
the following amounts:

Escrow
pDefendant Pri Interest peficiencies/
Late Charges

Robert R. Austin $54 , 34 $3,841.19 $ 963.86

and Pauline Hinkle
Austin, husband
and wife

Joyce Eileen Eaton, $27,
now Joyce Eileen '
Kennedy

41 $2,134.61 $ 644.87




Lloyd K. Schultheis

William M. Benker

11,

12,

13.

14.

$1,920.59 $ 633.92

$1,706.69 $ 620.55

annum, from March 16, 19 until paid, plus all costs of

this action accrued and _eruing, including court costs,
abstracting expenses and
amount of $5,400.00 (coll fively, the "“Judgment').
The Mortgage herein sued Hn provides that appraisement of
the premises is waived O ot waived at the option of the
Mortgagee, and Cimarron :élected to have the real estate
sold with appraisement.
Pursuant to 28 U.S.C. §2 ;{a), the Property is to be sold
in accordance with the X g'governing mortgage foreclosure
sales in the State of Okl
The Mortgage of Cimar be and the same is hereby
foreclosed as to the De ;Qants' interest in the Prbperty
and the Defendants' int t in the Property is hereby
ordered to be sold to satifify the Judgment.
A special execution and der of sale with appraisement
shall issue commanding he Sheriff of Mayes County,
Oklahoma, to levy upon'{ .'?roperty and after having same
appraised as provided bf“ je laws of the State of Oklahoma,
shall proceed to advertis d sell the Property as provided

by the laws of the State klahoma, and apply the proceeds

arising from the sale as



15.

FIRST: In payment of th@?costs of the sale and of this

action;

SECOND: In payment to the intiff on its Judgment;

THIRD: That the residue, if any, be held to await the
further order of this Cour “
From and after the sale d :he Property under and by virtue
of this Jjudgment and decgge, the Defendants, and each of

them, and all persons claiiming under them or any of them, be

and they are hereby for&ﬁ{r parred and foreclosed of and
from any and all right, tiﬁie or interest, estate or eguity
in and to the Property or;ﬁﬁy'part thereof.

DATED this 5{ day of , 1990.

{Ssgnecu H. Dale Cook
ﬁﬁ@“ﬂ OF THE DISTRICT COURT

APPROVE

KIMBALL, WILSON, WALKER & FERG
307 N. W. 63rd Street, Suite &

2s J. Blalock, OBA #11763

Oklahoma City, Oklahoma 73116 :
{405) 843-8855

ATTORNEYS FOR SUBSTITUTED PARTW*
PLAINTIFF, CIMARRON FEDERAL ;
SAVINGS AND/LQAN ASSOCIATION

/) bl
<::i;;;;:>x (A L
Grego:r:_g S‘g %ier :
RICHA ~—MEIER & ASSOCIATES
5727 South Lewis, Suite 520
Tulsa, Oklahoma 74105

Lakeland. Jud

' _;_,-.'3,,




Lakeland.ExA

"IN BLOCK NUMBERED FOUR
§ OF LAKELAND, A
SUBDIVISION IN MAY¥ES COUNTY, STATE OF
OKLAHOMA, ACCORDING THE OFFICIAL SURVEY
AND PLAT FILED FOR RECORD IN THE OFFICE OF
THE COUNTY CLERK OF SALID COUNTY AND STATE.

LLOT NUMBERED FOUR (4)
(4), OF THE VIL




IN THE UNITED STATE$  ISTRICT COURT FOR THE ' l— EE [)
NORTHERN DISTRICT OF OKLAHOMA

3 AUG 1 1980

Case No. 89-C-758-C

PHOENIX FEDERAL SAVINGS
AND LOAN ASSOCIATION,

Plaintiff,
vS.
(Consolidated with the

following cases into
Case No. 89-C-753-C:

GLENN DARRELL McGUIRE and
BRENDA KAY McGUIRE, husband
and wife; ROBERT NEAL MCcGUIRE
and SHARON E. McGUIRE, husband =~
and wife; LAKELAND REAL ESTATE -
DEVELOPMENT, INC.; JAMES M. '
HENRY and KAREIN HENRY a/k/a
KAREIN L. HENRY, husband and
wife; QUINTON DODD and VICKIE
E. DODPD, husband and wife,

Case No. 89-C-754-C;
Case No. 89-C-755-C;
Case No. 89-C-756-C;
and Case No. 89-C-759-C}

Defendants.

b
)
)
3
A
)
)
2

Now before this Court is the Motion for Summary Judgment of

the Substituted Party—Plaintiﬁ,;. Cimarron Federal Savings and
Loan Association ("Cimarron"){f'ﬂaving reviewed the Report and
Recommendation of U.S. Magistrﬁ%é, the pleadings, affidavits and

applicable law, the Court finds ‘as follows:

1. The Plaintiff commenced is_case in the District Court of
Mayes County Oklahoma on
2. rThe Defendants, Robert NE#l McGuire and Sharon E. McGuire,
husband and wife, and G Darrell McGuire and Brenda Kay

McGuire, husband and wife (the '"Responding Defendants'),

MOTE: THIS ORDER 15 ™ . prerrres
BY MOVANT 7~ - -
LIPON RECEIFT,



filed an Answer, Counterclaim and Cross-Claim alleging as

affirmative defenses and nterclaims certain wrong doings

on the part of Phoenix Fe al Savings and Loan Association

("Phoenix') and other defemflants. The alleged wrong doings

may generally be categorig.d as fraud in the inducement,

failure of consideration, illegallty, and breach of oral
agreements.

On August 31, 1988, Phoenfﬁ was declared insolvent and the
Federal Savings and Loan Iﬁ@urance Corporation ("FSLIC') was
appointed its receiver. |

On August 31, 1988, tha; FSLIC, as Receiver of Phoenix
transferred substantially all of the deposits, assets and

secured liabilities of Phﬁﬁnix to Cimarron Federal Savings

and Loan Association ("Ciﬂﬁrron"), but reserved unto itself,

among other things, any ‘known oOr unknown claim, demand,

cause of action, or judgment against Phoenix.
Pursuant to an Order of t District Court of Mayes County,

Oklahoma entered December , 1988, Cimarron was substituted

for Phoenix as the Party—?ﬁaintiff.
On September 1, 1989, the' #SLIC as Receiver of Phoenix was,

by Order of the Dlstrlct Court of Mayes County, Oklahoma

permitted to intervene a the real party in interest with

respect to the Counterclaims of the Defendants, including

those of the Responding D

pursuant to the "Financial Institutions Reform, Recovery and

Enforcement Act of 1989"," the Federal Deposit Insurance



10.

11.

12.

13.

14.

15.

16.

Corporation, as Manager dﬁi'the Federal Savings and Loan

Insurance Corporation Reﬂ&'ution Fund, succeeded to alil

powers and duties of thﬁ;“FSLIC as Receiver of Phoenix

(hereinafter the "FDIC-Recei:

On September 14, 1989, thﬁ;?DIC—Receiver removed this case
to this court pursuant to 1ﬁﬁd.s.c. §1411.

This action was consolidﬁéﬁ& intoc Case No. 89-C-753-C by
Order of this Court. |

The FDIC-Receiver moved thﬁ@SCourt to dismiss this action on

Octocber 23, 1989.

On November 22, 1989, the.ﬁ%aponding Defendants filed their

Response to the FDIC—Receiﬂﬁr's Motion to Dismiss.

On January 2, 1990, substituted Party-Plaintiff,
Cimarron, filed its Motion@ibr Summary Judgment.

on February 6, 1990, the Reésponding Defendants filed their

Response to Cimarron's Moti@n for Summary Judgment.
Cimarron filed, pursuant”@n Order of this Court granting

leave to do so, its Reply to the Defendant's Response.

RELATIONSHIP OF CL
THE FDIC-RECEIVER

The affirmative defenh and counterclaims of the

Defendants, including the isponding Defendants, derive from
a common nucleus of operatiwve facts.

The Motion to Dismiss of’ the FDIC-Receiver and Motion for
Summary Judgment of Cimdﬁfon, both being at issue, are

3



decided contemporaneously. " gee Order entered April 16,

1990, which sustains the é—Receiver's Motion to Dismiss
and Cimarron's Motion for
Report and Recommendation ¢ the Magistrate.

17. After considering the st g federal policy in favor of

.C'in their roles as protectors

v. Intermountain Power, 794 F.2d 546 (10th Cir. 1986), the

fairness to the 1litigants,

values of Jjudicial econ

convenience and comity finds that Cimarron's state-law
claims for judgment on ita;ﬂbte and for foreclosure of its

Mortgage are pendent to$fthe federal question decided

contemporaneously and this urt exercises its discretionary

rawn all reasonable inferences

therefrom ﬁdants finds that there is no
substantial controversy as to y material fact and Cimarron is
entitled to judgment as a matt¢ of law. The Court further finds
and IT IS HEREBY ORDERED, ADJU.: ﬂ AND DECREED that:

1. Cimarron as a ''pass thro jnstitution' is entitled to at
least the same protection&raé is the FDIC-Receiver.

4



Cimarron is entitled to

the D'Oench Duhme doctrine ‘Accordingly, the Defendants are

estopped to assert the a. gad wrong doings of Phoenix as

defenses or counterclaims- ainst Cimarron.

y Judgment is sustained.

Cimarron's Motion for Summ;

The Defendants, Robert Né _McGuire and Sharon E. McGuire,

red an appearance herein by and

husband and wife, have e
through their counsel, Ri ardson, Meier & Associates, P.C.
by Gregory G. Meier.
The Defendants, Henry and Karein Henry, a/k/a
Karein L. Henry, husban #nd. wife, Lakeland Real Estate
Development, Inc., . . Dodd and Vickie E. Dodd,
husband and wife,
without prejudice.
The Defendants, Glenn McGuirer and Brenda Kay

McGuire, husband and W e, have previously entered an

appearance herein by their attorney, Tony Jack Lyons.

pursuant to Order of ‘¢#his Court, Tony Jack Lyons was

permitted to withdraw ff ‘representation of Glenn Darrell

McGuire and Brenda Kay cGuire and said Defendants have

subsequently proceeded prg se.

Ccimarron is the owner holder of the Notes and Mortgage
being sued upon herein.

There is due Cimarron W #t the Note and Mortgage described

in Cimarron's Petition t é sum of $69,773.75, together with



10.

11.

interest accrued in the sum of $12,424.25 through March 15,

1989 and with interest cofitinuing to accrue at 8.5% per

annum, until paid, escrow Teficiencies of $2,039.60, late

charges of $292.08 as of Dedember 31, 1987 and all costs of

this action accrued and ac ing.

Cimarron has a valid first lien upon the real estate and

n Exhibit "A" attached hereto

(the "Property") by virtu :Df the Mortgage executed by the

Responding Defendants and @ther persons who are not parties

to this action which is T rded in Book 648 at Page 743 in
the records of the County Clerk of Mayes County, Oklahoma.

The Defendants, Robert Neai McGuire and Sharon E. McGuire,

husband and wife, own af’ undivided 2/5 interest in the

Property. The Defendants Gienn Darrell McGuire and Brenda
Kay McGuire, husband a wife, own an undivided 1/5
interest in the Property '

Cimarron does have and ecover on 1its Petition herein

judgment in personam agai”kt: the Defendants, Robert Neal

McGuire and Sharon E. McGuire, husband and wife, in the sum

of $46,515.77 together w -;agcrued interest in the sum of
$3,674.83 through Marc] 55, 1989 and with interest
continuing to accrue at fper annum, until paid, esScCXow
deficiencies and late chi 8 of $946.30 as of December 31,
1987; the Defendants, Gl fbarrell McGuire and Brenda Kay
McGuire, husband and wife £ﬁ £he sum of $23,257.98 together

with accrued interest in“the sum of $1,837.45 through March



12.

13.

14,

15.

et

15, 1989 and with intereﬁﬁ?ﬁoﬂtinuing to accrue at 8.5% per
annum, until paid, escrow #leficiencies and lgfé charges of
$653.48 as of December 3#,_ 1987 with interest; and all
costs of this action, inclﬁﬁing a reasonable attorney's fee
in the amount of $S,400.0d"{c611ectively, the "Judgment').
The Mortgage herein sued Qﬁon provides that appraisement of
the premises is waived or*hbt waived at the option of the
Mortgagee, and Cimarron hﬁﬁ,eiected to have the real estate
sold with appraisement.  .

Pursuant to 28 U.S.C. §2Gﬂ§(a), the Property is to be sold
in accordance with the laﬁ# governing mortgage foreclosure
sales in the State of Oklaﬁ@mé.

The Mortgage of Cimarrﬁﬁ..be and the same 1is hereby
foreclosed as to the ﬂﬂf&ndants' 3/5 interest in the
Property and the Defendanﬁﬁ; 3/5 interest in the Property is
hereby ordered to be sol&ﬁto satisfy the Judgment. The
Mortgage of Cimarron shall;be preserved as to the remaining

2/5 interest in the Prope '

A special execution and’'order of sale with appraisement

shall issue commanding : the Sheriff of Mayes County,

Oklahoma, to levy upon the Property and after having same

appraised as provided by ﬁﬁe laws of the State of Oklahoma,
shall proceed to advertise' and sell the Property as provided
by the laws of the State dﬁabklahoma, and apply the proceeds

arising from the sale as
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APPROVE

FIRST: In payment of th tsts of the sale and of this
action;
SECOND: 1In payment to the jaintiff on its Judgment;

i€ any, be held to await the

he Property under and by virtue
e, the pefendants, and each of
them, and all persons cla ng under them or any of them, be

and they are hereby for + barred and foreclosed of and

from any and all right, tifle or interest, estate or eguity

in and to the Property or .any part thereof.

DATED this 3[ day of , 1990.

igned) H. Dale Cook
SE OF THE DISTRICT COURT

Zmas J. Blalock, OBA #11763

KIMBALL, WILSON, WALKER & FERG ON

301 N. W. 63rd Street, Suite 4
Oklahoma City, Oklahoma 73116
{405) 843-8855 _
ATTORNEYS FOR SUBSTITUTED PAR
PLAINTIFF, CIMARRON FEDERAL
SAVINGS AND LQOAN ASSOCIATION

5727 South
Tulsa, Oklahoma 74105

Lakelan3.Jud



Lakeland.ExA

LOT NUMBERED TWELVE {3}2), IN BLOCK NUMBERED
SIX (6), OF THE VILLAS OF LAKELAND, A
SUBDIVISION IN MAY COUNTY, STATE OF
OKLAHOMA, ACCORDING THE OFFICIAL SURVEY
AND PLAT FILED FOR RHCORD IN THE OFFICE OF
THE COUNTY CLERK OF 8 COUNTY AND STATE.




IN THE UNITED STATES

S8TRICT COURT FOR THE
NORTHERN DIST

OF OKLAHOMA

PHOENIX FEDERAL SAVINGS
AND LOAN ASSOCIATION,

Plaintiff,

vs. Case No. B9-C-756-C

(Consolidated with the
following cases into
Case No. 89-C-753-C:

ROBERT NEAL McGUIRE and SHARON
E. McGUIRE, husband and wife;
WAYNE WILXKINS and SULYN KAY
WILKINS, husband and wife;

J. ALAN GIBSON and MARY LOUISE
GIBSON, husband and wife;
JOYCE EILEEN EATON; WILLIAM L.
BENKER; LAKELAND REAL ESTATE
DEVELOPMENT, INC.; JAMES M.
HENRY and KAREIN HENRY a/k/a
KAREIN L. HENRY, husband and
wife; QUINTON R. DODD and
VICKIE E. DODD, husband and
wife,

Case No. 89-C-754-C;
Cage No. 89-C-755-C;
Case No. 89-C-758-C;
and Case No 89 C- 75%E [)

Defendants.

PARTIA
Now before this Court is & Motion for Summary Judgment of
the Substituted Party-Plaintiff, Cimarron Federal Savings and

Loan Association (”Cimarron")ff-Having reviewed the Report and

Recommendation of U.S. Magistxate, the pleadings, affidavits and

applicable law, the Court finds s follows:

1. The Plaintiff commenced l@ case in the District Court of

Mayes County Oklahoma on ary 22, 1988.

NOTE: THIS ORIER 19 TO °= MAILED
BY MOVANT TO /1L (7UHIsEL AND
PRO SE LITIGANT S AR,
UFON RECEIPT.



The Defendants, Robert Ne McGuire and Sharon E. McGuire,
husband and wife, Joy@ﬁ Eileen Eaton, now Kennedy,

william L. Benker, Micha

Wayne Wilkins and Sulyn Kay

Wilkins, husband and wife ‘(the "wilkins"), J. Alan Gibson

and Mary Louise Gibson, 'a= band and wife (the "Gibsons'")

(the "Responding Def@ﬁﬁants”), filed an Answer,
Counterclaim and CrossJéiaim alleging as affirmative
defenses and Counterclaims;ﬁertain wrong doings on the part
of Phoenix Federal Savingﬁfgnd Loan Association ("Phoenix'')
and other defendants. ffﬁhe alleged wrong doings may
generally be categorized}fas fraud in the inducement,
failure of consideration{f;illegality, and breach of oral
agreements.

On August 31, 1988, Phoeniﬁ was declared insolvent and the

Federal Savings and Loan I urance Corporation ("FSLIC") was

appointed its receiver.

On August 31, 1988, thaf{FSLIC, as Receiver of Phoenix
transferred substantiallyﬁall of the deposits, assets and
secured liabilities of Phﬁﬁnix to Cimarron Federal Savings

and Loan Association ("Cim¥ron"), but reserved unto itself,

among other things, any known or unknown claim, demand,

cause of action, or Jjudgm against Phoenix.

Pursuant to an Order of t District Court of Mayes County,

Oklahoma entered December ,;1988, Cimarron was substituted

for Phoenix as the Party-Flaintiff.
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11.

12,

13.

On September 1, 1989, the'ﬂ;LIC as Receiver of Phoenix was,

by Order of the District’ ﬂourt of Mayes County, Oklahoma

permitted to intervene as -the real party in interest with

respect to the Counterclaims of the Defendants, including
those of the Responding Dé dants.
pursuant to the "Financial Institutions Reform, Recovery and
Enforcement Act of 1989?@ﬁ_the Federal Deposit Insurance
Corporation, as Manager d? the Federal 8Savings and Loan
Insurance Corporation Reﬁéﬁution Fund, succeeded to all
powers and duties of thé; FSLIC as Receiver of Phoenix
(hereinafter the ”FDIcmRecﬁiﬁer").

On September 14, 1989, th@:FDIC—Receiver removed this case

to this court pursuant to 12 v.S.C. §1411.

. This action was consolidated into Case No. 89-C-753-C by

Order of this Court.

The FDIC-Receiver moved thiﬁ Court to dismiss this action on
October 23, 1989. :

On November 22, 1989, the maspondlng Defendants, except the

Wilkins and Gibsons, filaﬂ their Response to the FDIC-

Receiver's Motion to Dismi

On January 2, 1990, 'ﬁé substituted Party-Plaintiff,

Cimarron, filed its Motion for Summary Judgment.
On February 6, 1990, the sponding Defendants, except the
Wilkins and Gibsons, fi, ~ their Response to Cimarron's

Motion for Summary Judgmery
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15.

16.

17.

Cimarron filed, pursuant ﬁ@ Order of this Court granting

leave to do so, its Reply ﬁéithe Defendant's Response.

F_DEFENDANTS AGAINST
ARRON .

RELATIONSHIP OF CLA
THE FDIC-RECEIVER ?Z

The affirmative defens and counterclaims of the
Defendants, including the Responding Defendants, derive from

a common nucleus of operative facts.

The Motion to Dismiss of Ehe FDIC-Receiver and Motion for
Summary Judgment of Cimaﬁ%on, both being at issue, are
decided contemporaneously;?;_ See Order entered April 16,
1990, which sustains the ##ICmReceiver's Motion to Dismiss
and Cimarron's Motion foraﬁhhmary Judgment and affirms the
Report and Recommendation_é? the Magistrate.

After considering the $tﬁﬁng federal policy in favor of

supporting the FDIC and Fﬁ@IC in their roles as protectors

of the national financial system, the tests set forth in

United Mine Workers v. Giﬁ%ﬁ, 383 U.s. 715 (1966) and Jones

v. Intermountain Power, 794 F.2d 546 (10th Cir. 1986), the

values of Jjudicial econaﬁy, fairness to the litigants,

convenience and comity 'ﬂ”nds that Cimarron's state-law

claims for judgment on it# Note and for foreclosure of its

Mortgage are pendent ti the federal guestion decided

contemporaneously and this Qourt exercises its discretionary

power to decide those claim



of the Defendants and havingffﬁrawn all reasonable inferences

therefrom in favor of the De#@ndants finds that there is no

substantial controversy as to any material fact and Cimarron is

entitled to judgment as a mattéﬁ?of law. The Court further finds

and IT IS HEREBY ORDERED, ADJUD@@D AND DECREED that:

1. Cimarron as a ''pass throuﬁﬁ institution" is entitled to at
least the same protections as'is the FDIC-Receiver.

2. Cimarron is entitled to at least holder in due course

status and the protectionshafforded to the FDIC-Receiver by

the D'Oench Duhme doctrinéfi Accordingly, the Defendants are
estopped to assert the alieged wrong doings of Phoenix as
defenses or counterclaims“ﬁgainst Cimarron.

3. Cimarron’'s Motion for Sumﬁéiy.Judgment is sustained.

4, The Defendants, Robert Nﬁﬁi McGuire and Sharon E. McGuire,
husband apd wife, Joyce ;Eileen Eaton (now Kennedy) and
William L. Benker, have @ﬁiered an appearance herein by and
through their counsel, Ri%hardson, Meier & Associates, P.C.
by Gregory G. Meier. o

5. The Defendants, James M;i Henry and Karein Henry, a/k/a

Karein L. Henry, husbaﬂﬁﬁ and wife, Lakeland Real Estate

Development, Inc., ton R. Dodd and Vickie E. Dodd,

éen dismissed from this action

husband and wife, have '8

without prejudice.
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The Defendants, Michael Wayhne Wilkins and Sulyn Kay Wilkins,

husband and wife, and J. Alan Gibson and Mary Louise Gibson,

husband and wife, have mﬁeviOusly entered an appearance

herein by their attorney;@“Tony Jack Lyons. Pursuant to
Order of this Court, Toﬁ% Jack Lyons was permitted to
withdraw from representatiﬁﬁ of the Wilkins and Gibsons and
said Defendants have subse&ﬁantly proceeded pro se.

Cimarron is the owner an&hﬁclder of the Notes and Mortgage
being sued upon herein. o

There is due Cimarron upoﬁ?fhe Notes and Mortgage described
in Cimarron's Petition thﬁ' aggregate sum of $130,742.21,
together with interest acecrued in the sum of $17,957.61
through March 15, 1989 @nd with interest continuing to
accrue at 7.25% per annum;?until paid, escrow deficiencies
of $3,051.14, late chargeﬁ of $352.29 as of December 31,
1987 and all costs of this action accrued and accruing.
Cimarron has a valid firsﬁ lien upon the real estate and
premises herein describedﬁﬁon Exhibit "A" attached hereto
(the "Property') by virtuéiof the Mortgage executed by the
Responding Defendants whi&h is recorded in Book 649 at
Page 3 in the records oflﬁhe County Clerk of Mayes County,
Oklahoma.

The Defendants, Robert Na#i McGuire and Sharon E. McGuire,

husband and wife, own aﬂf undivided 1/5 interest in the

property. The Defendants, Michael Wayne Wilkins and Sulyn

Kay Wilkins, husband and wife, own an undivided 1/5 interest



11.

in the Property. The Def@éndants, J. Alan Gibson and Mary

Louise Gibson, husband #id wife, own an undivided 1/5

interest in the Property} The Defendant, Joyce Eileen
Eaton, now Kennedy, owns:éﬁ undivided 1/5 interest in the
Property. The Defendaﬁﬁ;- William L. Benker, owns an
undivided 1/5 interest in the Property.

Cimarron does have and'vﬁecover on its Petition herein
judgment in personam againﬁi the following Defendants and in

the following amounts:

Escrow
Defendant Prin Interest Deficiencies/
_ Late Charges

Robert Neal McGuire $26,160.73 $1,383.64 $ 509.07

and Sharon E. McGuire,
husband and wife

Michael Wayne Wilkins $26,119.82  $1,036.88 $ 442.89
and Sulyn Kay Wilkins, B
husband and wife

J. Alan Gibson and $26,14ﬁ$34 $1,210.20 $ 284.05
Mary Louise Gibson, .
husband and wife

Joyce Eileen Eaton, $26,1$ﬁ;98 $1,557.23 $ 517.16
now Joyce Eileen S
Kennedy

William M. Benker

$1,210.20 $ 499.10

all together with intereS-.icaruing at the rate of 7.25% per

annum, from March 16, 19 ‘until paid, plus all costs of

this action accrued and “iecruing, including court costs,
abstracting expenses and reasonable attorney's fee in the

amount of $5,400.00 (collegtively, the "Judgment'') .
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13.

14.

15.

16.

The Mortgage herein sued ﬁ:on provides that appraisement of
the premises is waived offhot waived at the-dption of the
Mortgagee, and Cimarron ha# elected to have the real estate

sold with appraisement.

Pursuant to 28 U.S.C. §2€@ ), the Property is to be sold

in accordance with the la governing mortgage foreclosure
sales in the State of Oklahoma.
The Mortgage of Cimarron be and the same is hereby

foreclosed as to the Deﬁﬁﬁd&nts' interest in the Property

and the Defendants' intﬁ#@st in the Property is hereby
ordered to be sold to satiﬁﬁy the Judgment.

A special execution and"_ib:r:ﬂer of sale with appraisement
shall issue commanding ?%he Sheriff of Mayes County,
Cklahoma, to levy upon tﬁa Property and after having same
appraised as provided by ﬁﬁe laws of the State of Oklahoma,
shall proceed to advertiséﬁind sell the Property as provided
by the laws of the State &ihcklahoma, and apply the proceeds
arising from the sale as f@ilows:

FIRST: In payment of thﬁ:costs of the sale and of this
action; .

SECOND: In payment to the ‘Plaintiff on its Judgment;

THIRD: That the residue, if any, be held to await the

further order of this Court.

From and after the sale the Property under and by virtue

of this judgment and deecyee, the Defendants, and each of

them, and all persons cla 1g under them or any of them, be



and they are hereby fore " parred and foreclosed of and

from any and all right, t e or interest, estate or equity

in and to the p;?gerty or &fy part thereof.

DATED this 3[ day of , 1990.

v

ISigned) H. Dale Cook
OF THE DISTRICT COURT

APPROV

0%7)

Thomds J. Blalock, OBA #11763
KIMBALL, WILSON, WALKER & FERGUEON
301 N. W. 63rd Street, Suite 400
Oklahoma City, Oklahoma 73116
(405) 843-8855 T
ATTORNEYS FOR SUBSTITUTED PARTYm'
PLAINTIFF, CIMARRON FEDERAL
SAVINGS AND \ ASSOCIATION

2

RICHARDSON—MEIER & ASSOCIATES, P

5727 South Lewis, Suite 520
Tulsa, Oklahoma 74105

Lakelan5.dud




Lakeland.ExA

IN BLOCK NUMBERED FOUR
(4), OF THE VILLAS OF BAKELAND, A SUBDIVISION
IN MAYES COUNTY, STATE OF OKLAHOMA, ACCORDING
TO THE OFFICIAL SURVEY AND PLAT FILED FOR
RECORD IN THE OFFICE ‘OF THE COUNTY CLERK OF
SAID COUNTY AND STATE.

LOT NUMBERED TWO (2),




IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PHOENIX FEDERAL SAVINGS
AND LOAN ASSOCIATION,

Plaintiff,

vs. Case No. 89-C-754-C
(Consolidated with the
following cases into
Case No. 89-C-753-C:

HERBERT L. BOLEN and INEZ L.
BOLEN, husband and wife; JOHN
c. FLUD, Sr. and MARILYN FLUD,
husband and wife; RICHARD A.

ROBAK and SUSIE ROBAK, husband -y Case No. 89-C-755-C;
and wife; JOHN C. FLUD, Jr. . Case No. 89-C-756-C;
and JANTHA K. FLUD, husband and ) Case No. 89-C-758-C;
wife; ANTHAN D. FULLER and b and Case No. 89-~C-759-C)
JANICE M. FULLER, husband and 3
wife; CARL ABLES and ANNA JO )
ABLES, husband and wife; J
LAKELAND REAL ESTATE )
DEVELOPMENT, INC.; JAMES M. 9
HENRY and KAREIN HENRY, a/k/a )
KAREIN L. HENRY, husband and ) f: l l- E »
wife; QUINTON DODD and VICKIE .
E. DODD, husband and wife, L; AUG 1 1980
Defendants. )
= L, Mivgs  wKn
78 Niien en

Motion for Summary Judgment of

Now before this Court 1
the Substituted Party-Plaintiff, Cimarron Federal Savings and

. Having reviewed the Report and

Loan Association ("Cimarron").;
Recommendation of U.S. Magis 8, the pleadings, affidavits and

applicable law, the Court findg as follows:

PROC, ' TISTORY
1. The Plaintiff commenced' 8 case in the District Court of
Mayes County Oklahoma on 3ﬁnuary 22, 1988.
Nore. 1,
By

HS omnyep
S '“”Jth TO pr

ﬁd\ At
) At |




The Defendants, Anthan D, Fuller and Janice M. Fuller,
husband and wife, John ﬂi Flud, Sr. and Marilyn Flud,

husband and wife, Richaré:ﬁ;_aobak and Susie Robak, husband

and wife, Carl Ables and Anna Jo Ables, husband and wife,

John C. Flud, Jr. and Jamktha K. Flud, husband and wife,

Herbert L. Bolen and Inez L. Bolen, husband and wife (the

"Bolens') (the "Respondi@ﬂ"Defendants”), filed an Answer,

aim alleging as affirmative

Counterclaim and Cross=
defenses and Counterclaimaﬂtartain wrong doings on the part
of Phoenix Federal Savingﬁfanﬂ Loan Association {'Phoenix'')
and other defendants.  ﬁThe alleged wrong doings may
generally be categorized &#{fraud in the inducement, failure
of consideration, illegaliﬁy, and breach of oral agreements.

On August 31, 1988, Phoeﬁﬁ& was declared insolvent and the

Federal Savings and Loan Iﬂkurance Corporation ("FSLIC") was

appointed its receiver.

On August 31, 1988, thé;g?SLIC, as Receiver of Phoenix

transferred substantially 1 of the deposits, assets and
secured liabilities of Pheenix to Cimarron Federal Savings
and Loan Association ("Ciﬂﬁ%tou"), but reserved unto itself,
among other things, any}xkhown or unknown claim, demand,

cause of action, or judgm against Phoenix.

Pursuant to an Order of ﬁum pistrict Court of Mayes County,

Oklahoma entered Decemberﬁﬁz, 1988, Cimarron was substituted
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11.

12.

13.

14.

On September 1, 1989, the #$LIC as Receiver of Phoenix was,

by Order of the District?@ourt of Mayes County, Oklahoma

permitted to intervene aﬁﬁ%he real party in interest with
respect to the Countercl&#ﬁg_of the Defendants, including
those of the Responding Daﬂ@ndants.

pPursuant to tﬁe "Financialfﬁnﬁtitutions Reform, Recovery and

Enforcement Act of 1989“TJgthe Federal Deposit Insurance

Corporation, as Manager i'..the Federal Savings and Loan
Insurance Corporation Reé@lution Fund, succeeded to all
powers and duties of tﬁ@L FSLIC as Receiver of Phoenix
(hereinafter the "FDIC~Raﬂ@iver").

On September 14, 1989, tﬁﬁ"FDIC—Receiver removed this case
to this court pursuant to fi U.8.C. §1411.

This action was consoli&éhﬂd into Case No. 89-C-753-C by
order of this Court. ?

The FDIC-Receiver moved thiﬁ court to dismiss this action on

October 23, 1989.

On November 22, 1989, theé R sponding pefendants filed their
Response to the FDIC-Receiver's Motion to Dismiss.

Oon January 2, 1990,'h%ﬁa substituted Party-Plaintiff,
Cimarron, filed its Moti@ﬁffor gummary Judgment.

on February 6, 1990, thwyhésponding Defendants filed their
Response to Cimarron's M&%ﬁan for Summary Judgment.

cimarron filed, pursuang’ to Order of this Court granting

leave to do so, its Reply ﬁo-the pefendant's Response.




15.

16.

17.

RELATIONSHIP OF CLA DEFENDANTS AGAINST

THE FDIC-RECEIVER

The affirmative defen_ and counterclaims of the

pDefendants, including the" onding Defendants, derive from
a common nucleus of operatiwe facts.
The Motion to Dismiss of #he FDIC-Receiver and Motion for

Summary Judgment of Cim , both being at issue, are

-

decided contemporaneously see Order entered April 16,

1990, which sustains the; IC-Receiver's Motion to Dismiss
and Cimarron's Motion for Summary Judgment and affirms the

Report and Recommendation'@f the Magistrate.

After considering the s g federal policy in favor of

supporting the FDIC and $EETCc in their roles as protectors
of the national financial  8ystem, the tests set forth in

United Mine Workers v. 383 U.S. 715 (1966) and Jones

v. Intermountain Power,

_f.Zd 546 (10th cir. 1986}, the
values of Jjudicial econgmy, fairness to the litigants,
convenience and comity finds that Cimarron's state-law
claims for judgment on f ‘Note and for foreclosure of its
Mortgage are pendent :Tthe federal gquestion decided
contemporaneously and th rt exercises its discretionary

power to decide those c!




NGMENT ON ITS NOTES
MORTGAGE .

@ facts of this case in favor

of the Defendants and having rawn all reasonable inferences

therefrom in favor of the ndants finds that there is no
substantial controversy as to- material fact and Cimarron is
entitled to judgment as a matts £ law. The Court further £inds

and IT IS HEREBY ORDERED, ADJU D AND DECREED that:

1. Cimarron as a ''pass thro institution" is entitled to at

is the FDIC-Receiver.

least the same protection

2. Ccimarron is entitled ti #t least holder in due course

status and the protectio: ‘afforded to the FDIC-Receiver by

the D'Oench Duhme doctrin Accordingly, the pefendants are

estopped to assert the géd wrong doings of Phoenix as

defenses oOr counterclaims

gainst Cimarron.

3.

4. The Defendants, Anthan} . Fuller and Janice M. Fuller,
husband and wife, e sr. and Marilyn Flud,
husband and wife, iu Robak and Susie Robak, husband
and wife, Carl Ables an @nna Jo Ables, husband and wife,
John C. Flud, Jr. and J : K. Flud, husband and wife, have
entered an appearance hgkein by and through their counsel,

‘Richardson, Meier & AsS es, P.C. by Gregory G. Meier.
5. The Defendants, James Henry and Karein Henry, a/k/a

Karein L. Henry, hus and wife, Lakeland Real Estate

Development, Inc., and inton R. Dodd and vickie E. Dodd,
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husband and wife, have dismissed from this action

without prejudice.
The Defendants, Herbert &len and Inez L. Bolen, husband

and wife, have previously itered an appearance herein by

their attorney Tony Jack Libns. Pursuant to order of this

Court, Tony Jéck Lyons - permitted to withdraw from
representation of the BO and the Bolens have proceeded
pro se.
Cimarron is the owner anﬁ
being sued upon herein.

There is due Cimarron upd he Note and Mortgage described

in Cimarron's Petition the sum of $133,148.65, together with

interest accrued in the s of $18,787.88 through March 15,

1989 and with interest inuing to accrue at 7.25% per

annum, until paid, escra aficiencies of $3,370.29, late

charges of $427.24 as of ‘Becember 31, 1987 and all costs of

this action accrued and agéruing.

Cimarron has a valid firgt lien upon the real estate and

n Exhibit "A" attached hereto

premises herein descri
(the "Property') by vir f the Mortgage executed by the
Responding Defendants w is recorded in Book 650 at Page

305 in the records of ° County Clerk of Mayes County,

Oklahoma.
The Defendants, Anthan ‘guller and Janice M. Fuller,
husband and wife, own andivided 2/5 interest in the

pProperty. The Defendan . John C. Flud, Jr. and Jantha K.
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12,

13.

Flud, husband and wife, O an undivided 1/5 interest in the
Property. The pefendants, Richard A. Robak and Susie Robak,
husband and wife, own & individed 1/5 interest in the
Property. The Defendant 'John Cc. Flud, Sr. and Marilyn
Flud, husband and wife, O an undivided 1/5 interest in the
Property.
pursuant to a Loan Assum ion and Modification Agreement,
the Defendants, Anthan .“_ Fuller and Janice M. Fuller,
husband and wife, assumed ﬁgreed to pay the indebtedness
owed by the Defendants, H Bert .. Bolen and Inez L. Bolen,

husband and wife, to Cimag¥on. As part and parcel of this

transaction, Herbert L. pdlén and Inez L. Bolen, husband and

wife, were relieved of and all personal liability
associated with the exec iﬁn of the underlying Promissory
Note. |
Pursuant to a Loan Assu &ion and Modification Agreement,
the Defendants, Carl Ab and Anna Jo Ables, husband and
wife, agreed and assumed to pay the indebtedness of the
Defendants, Richard A. ak and Susie Robak, husband and
wife, to Cimarron. The | ks were not relieved of personal
liability associated wit e execution of the Note.
The Defendants, John C.. ﬁ, Sr. and Marilyn Flud, husband
and wife, executed a G ty Agreement dated October 3,
1985, absolutely and conditionally guaranteeing the
indebtedness of John #lud, Jr. and Jantha K. Flud,

nusband and wife, to Cim ton up to $26,950.00.



Cimarron does have and.

14, soover on  its pPetition herein
judgment in rem only agai - the Defendants, the Bolens, and
judgment in personam ag st the pefendants and in the
following amounts:

Escrow

Defendant Interest Deficiencies

Anthan D. Fuller and
Janice M. Fuller,
husband and wife

John C. Flud, Sr.
and Marilyn Flud,
husband and wife

Richard A. Robak
and Susie Robak,
husband and wife,
and Carl Ables
and Anna Jo Ables,
husband and wife

John C. Flud, Jr.

and Jantha X. Flud,
husband and wife

15.

e e e e ——

$3,106.05 $1,058.31

$1,279.17 $ 525.35

$1,461.38 $ 527.19

$1,644.67 $ 537.48

all together with intere
of 8.5% per annum from M&gch 16, 1989, until paid, and for
all costs of this action; including court costs accrued and
accruing, abstracting eﬂ es and a reasonable attorney's
fee in the amount of $5,400.00 (collectively, the
"Judgment'') .
The Mortgage herein sued #bn provides that appraisement of
the premises is waived ot waived at the option of the
Mortgagee, and Cimarron; elected to have the real estate

sold with appraisement.



16.

17.

18.

19.

T

pursuant to 28 U.E8.C. §2ﬁ ;a), the Property is to be sold

in accordance with the 1a jgoverning mortgagé foreclosure

sales in the State of Oklf a.
The Mortgage of Cimarr 'be and the same is hereby
nts' interest in the Property

and the Defendants’ int ﬁt in the Property is hereby
ordered to be sold to sat the Judgment.
A special execution and 7 grder of sale with appraisement
shall issue commanding he gheriff of Mayes County,

Oklahoma, to levy upon ﬁ - Property and after having same

appraised as provided by’

shall proceed to advertis ind sell the Property as provided

by the laws of the State Oklahoma, and apply the proceeds
arising from the sale as L
FIRST: In payment of &
action;
SECOND: In payment to th #laintiff on its Judgment;
THIRD: That the resid if any, be held to await the
further order of this Coﬁmhf

From and after the sale .the Property under and by virtue

of this 3judgment and di e, the pefendants, and each of

them, and all persons ck ng under them or any of them, be

and they are hereby fo r barred and foreclosed of and

from any and all right,: le or interest, estate or equity

in and to the Property ¢ part thereof.



o

ot
DATED this 5[ day of

'.:'-":E"?!ﬁ:lgnedl H. Dale Cook

JWPGE OF THE DISTRICT COURT

APPROVE

o]

Thomas J. Blalock, OBA #11763
KIMBALL, WILSON, WALKER & FERGUSON
301 N. W. 63rd Street, Suite 400
Oklahoma City, Oklahoma 73116
(405) 843-8855

ATTORNEYS FOR SUBSTITUTED PARTY-
PLAINTIFF, CIMARRON FEDERAL :
SAVINGS AND LOAN ASSOCIATION

=

Gregor¥ E% f:ier

RICHARDSOIN; TER & ASSOCIATES, P.C.
5727 South Lewis, guite 520 =
Tulsa, Oklahoma 74105

Lakelan2.Jud

10



Lakeland.ExA

N BLOCK NUMBERED SIX
AKELAND, A SUBDIVISION
IN MAYES COUNTY, STATE OF OKLAHOMA, ACCORDING
70O THE OFFICIAL SURVEY AND PLAT FILED FOR
RECORD IN THE OFFICE GF THE COUNTY CLERK OF
SAID COUNTY AND STATE.

LOT NUMBERED SIX (6),
(6), OF THE VILLAS OF




IN THE UNITED STATES PISTRICT COURT FOR THE
NORTHERN DISTRICT OF OKLAHOMA

PHOENIX FEDERAL SAVINGS
AND LOAN ASSOCIATION,

Plaintiff,

i 5 IR -. - i e % il —_ g L% A

vS.

ROBERT NEAL McGUIRE and K
SHARON E. McGUIRE, husband and
wife; LAKELAND REAL ESTATE

DEVELOPMENT, INC.; JAMES M. Case No.

HENRY and KAREIN HENRY, a/k/a

KAREIN L. HENRY, husband and Case No.

wife; QUINTON R. DODD and Case No.

VICKIE E. DODD, husband and Case No.

wife, Case No.
and Case

Defendants.

Case No.

f:' ' l; EE [3

Mid 1 990
89-C-753-C

(Consolidated with the
following cases into

89-C-753-C:

89-C-754-C;
89-C-755-C;
89-C-756-C;
89-C-758-C;

No. 89-C-759-C)

Now before this Court is'ﬁhe Motion for Summary Judgment of

the Substituted Party—Plaintiff, Cimarron Federal Savings and

Loan Association ("Cimarron")fh Having reviewed the Report and

Recommendation of U.S. Magist#ﬁﬁe, the pleadings, affidavits and

applicable law, the Court find# as follows:

husband and wife (the

'“whkponding pefendants'), filed an

Answer, Counterclaim and Cross-Claim alleging as affirmative

LNy



defenses and Counterclaimﬁ%&ertain wrong doings on the part
of Phoenix Federal Savingﬁﬁand Loan Association (''Phoenix"')
and other defendants. 'ﬁThe alleged wrong doings may
generally be categorized ﬁﬁﬁfraud in the inducement, failure
of consideration, illegalfﬁ%, and breach of oral agreements.

On August 31, 1988, Phoeﬁﬂk was declared insolvent and the

Federal Savings and Loan ) urance Corporation ("FSLIC") was

appointed its receiver.
On August 31, 1988, thﬁ% ¥FSLIC, as Receiver of Phoenix

transferred substantiallfﬁnll of the deposits, assets and

secured liabilities of Pnhﬁnix to Cimarron Federal Savings
and Loan Association ("Ciﬁﬁrron"), but reserved unto itself,
among other things, any"%ﬁnown or unknown claim, demand,
cause of action, or judgmﬁﬁt against Phoenix.

Pursuant to an Order of ﬁﬁé pistrict Court of Mayes County,

Oklahoma entered December 12, 1988, Cimarron was substituted

for Phoenix as the Partyaﬂiaintiff.

On September 1, 1989, thr';SLIC as Receiver of Phoenix was,

by Order of the Distric#iﬂourt of Mayes County, Oklahoma
permitted to intervene ﬁﬁiﬁhe real party in interest with
respect to the Counterci;ims-of the bDefendants, including
those of the Responding D@%&ndants.

Pursuant to the "Financi&*;lnstitutions Reform, Recovery and

Enforcement Act of 19&

the Federal Deposit Insurance
Corporation, as Manager of the Federal Savings and Loan

Insurance Corporation Resgolution Fund, succeeded to all

2



10.

11.

12.

13.

14.

15.

16.

powers and duties of thé FSLIC as Receiver of Phoenix
(hereinafter the "FDIC-Rec ver').
On September 14, 1989, thé FDIC—Receiver removed this case

to this court pursuant to u.s.c. §1411.

»d into Case No. 89-C-753-C by

order of this Court.

The FDIC-Receiver moved thip Court to dismiss this action on
October 23, 1989.
On November 22, 1989, th esponding pefendants filed their

Response to the FDIC-Rece r's Motion to Dismiss.

on January 2, 19940, e substituted Party-Plaintiff,

cimarron, filed its Motion“for Summary Judgment.

On February 6, 1990, the”
Response to Cimarron's Mo

Cimarron filed, pursuant-:x

Jjeave to do so, its Reply’ o the Defendant's Response.

RELATIONSHIP OF - OF DEFENDANTS AGAINST
THE FDIC-RECEIVER

The affirmative defe and counterclaims of the

pefendants, including th Responding pefendants, derive from
a commen nucleus of oper re facts.
The Motion to Dismiss-E ffhe FDIC-Receiver and Motion for
gummary Judgment of ¢ .ron, both being at issue, are
decided contemporaneouﬁ See Order entered April 16,
1990, which sustains th&_FDIC _Receiver's Motion to Dismiss

L =3-



“gummary Judgment and affirms the
‘of the Magistrate.
17. After considering the sﬁl"ng federal policy in favor of

supporting the FDIC and w 1C in their roles as protectors

of the national financiai gystem, the tests set forth in

United Mine Workers V. , 383 U.S. 715 (1966) and JONES

V. Tntermountain Power, F.2d4 546 (10th Cir. 1986), the

values of judicial ecomﬁmy, fairness to the litigants,

convenience and comity “Einds that Cimarron's state-law
claims for judgment on iﬁﬁ Note and for foreclosure of its
Mortgage are pendent E@ the federal question decided

contemporaneously and this Court exercises its discretionary

JUDGMENT ON ITS NOTES
1TS MORTGAGE.

CTIMARRON'S CLATIMI
AND FOR_FORECLOS

The Court having const ﬁ the facts of this case in favor
of the pefendants and havin drawn all reasonable inferences
therefrom in favor of the #mfendants finds that there is no

substantial controversy as tm.any material fact and Cimarron is

entitled to judgment as a natter of law. The Court further f£inds

and IT IS5 HEREBY ORDERED, AD~ﬂﬁGED AND DECREED that:
1. Cimarron as & ' pass thwmugh institution" is entitled to at

least the same protectimﬁﬁ as is the FDIC- -Receiver.

2. Cimarron 1is entitled'WJb' at least holder in due course

status and the protect ye¢ afforded to the FDIC-Receiver by

the D'Oench Duhme doctrine. accordingly, the pefendants are

—4-



estopped to assert the alleged wrong doings of Phoenix as

defenses or counterclaims ##jainst Cimarron.

Cimarron's Motion for Summa¥y Judgment is sustained.

The Defendants, Robert Naﬁi McGuire and Sharon E. McGuire,
husband and wife, have eﬁééréd an appearance herein by and
through their counsel, Rié@atdson, Meier & Associates, P.C.
by Gregory G. Meier. -

The Defendants, James M;“'Henry and Karein Henry, a/k/a
Karein L. Henry, husbanﬁfiand wife, Lakeland Real Estate

Development, Inc., and Q ton R. Dodd and Vickie E. Dodd,

husband and wife, have been dismissed from this action
without prejudice.
Ccimarron is the owner and holder of the Notes and Mortgage

being sued upon herein.

 Ehe Note and Mortgage described

‘sum of $54,464.06, together with

in Cimarron's Petition theé

interest accrued in the ﬁﬁm of $10,123.95 through March 15,

1989 and with interest geontinuing to accrue at 8.5% per

annum, until paid, escrmﬁ ﬁeficiencies of $1,125.83, late

charges of $245.14 as of cember 31, 1987 and all costs of

this action accrued and

‘on Exhibit "A" attached hereto
(the "Property') by virt of the Mortgage executed by the
Defendants, Robert Neaj and Sharon E. McGuire,

husband and wife, and © her persons who are not parties to

=B~



10.

11.

12.

13.

this action which is recof&ia in Book 648 at Page 748 in the
records of the County Clerﬁysf Mayes County, Oklahoma.

The Defendants, Robert Nea ‘McGuire and Sharon E. McGuire,
husband and wife, own aﬁ;?ﬁndivided 2/5 interest in the
Property. )

Cimarron does have and jﬂﬁcover on 1its .Petition herein
judgment in personam agaiﬁgt the Defendants, Robert Neal
McGuire and Sharon E. McGﬁire, husband and wife in the sum

of $54,464.06 together witﬁ-accrued interest in the sum of

$10,123.95 through Mar 15, 1989 and with interest

continuing to accrue at. % per annum, until paid, escrow
deficiencies of $1,125.83, late charges of $245.14 as of

December 31, 1987 with iﬁterest, and all costs of this

ble attorney's fee in the amount
l).

on provides that appraisement of

action, including a reas

of $5,400.00 (the "Judgmen

The Mortgage herein sued

the premises is waived ori'not waived at the option of the

Mortgagee, and Cimarron ﬁﬁ% elected to have the real estate

sold with appraisement.
Pursuant to 28 U.S.C. §2001(a), the Property is to be sold

in accordance with the laws governing mortgage foreclosure

sales in the State of oklatic
The Mortgage of Cimar be and the same is hereby
foreclosed as to the v 2/5 interest in the

Property and the Defendam 2/5 interest in the Property is

hereby ordered to be sold to satisfy the Judgment . The

-6~



14.

15.

Mortgage of Cimarron shalifbé preserved as to the remaining
3/5 interest in the Propeﬁfi. ﬁ

A special execution and:;ﬁ;der of sale with appraisement
shall issue commanding?*ihe Sheriff of Mayes County,
Oklahoma, to levy upon tﬁé'?roperty and after having same
appraised as provided by tﬁe laws of the State of Oklahoma,
shall proceed to advertiséﬁsﬁa gsell the Property as provided
by the laws of the State éﬁ;@klahoma, and apply the proceeds
arising from the sale as ﬁﬁilows:

FIRST: In payment of thé'costs of the sale and of this
action; |

SECOND: In payment to thégflaintiff on its Judgment;

THIRD: That the residue, if any, be held to await the
further order of this Court;

From and after the sale oﬁ the Property under and by virtue
of this judgment and decree, the Defendants, and each of

them, and all persons claiming under them or any of them, be

and they are hereby forever barred and foreclosed of and

from any and all right, title or interest, estate or equity

in and to the ﬁz;igrty orfﬁpy part thereof.

DATED this fi[ day of % , 1990.

¥ OF THE DISTRICT COURT




APPROVED:

e

Thomas J. Blalock, OBA #11763 -
KIMBALL, WILSON, WALKER & FERGUSON
301 N. W. 63rd Street, Suite 40
Oklahoma City, Oklahoma 73116”‘”
{405) 843-8855 :
ATTORNEYS FOR SUBSTITUTED PARTY~'
PLAINTIFF, CIMARRON FEDERAL
SAVINGS AND LOAN ASSOCIATION

=S

Gregor ier

RICHAR EIER & ASSOCIATES, P}c.

5727 South Lewis, Suite 520
Tulsa, Oklahoma 74105

Lakeland. Jud




Lakeland.ExA

), IN BLOCK NUMBERED
WILLAS OF LAKELAND, A
SUBDIVISION 1IN MAY COUNTY, STATE OF
OKLAHOMA, ACCORDING THE OFFICIAL SURVEY
AND PLAT FILED FOR RHCORD IN THE OFFICE OF
THE COUNTY CLERK OF SAID COUNTY AND STATE.

LOT NUMBERED SIX E {
THREE (3), OF THE °




IN THE UNITED STAmﬂ$ PISTRICT COURT FO?:TH
NORTHERN DIﬁTRICT OF OKLAHOMA f l‘ EE [J

SHOPMEN'S LOCAL 620 of the ) AU 11880
INTERNATIONAL ASSOCIATION OF )
BRIDGE, STRUCTURAL AND ) Jack C. Siiver, Llark
ORNAMENTAL TRONWORKERS, AFL-CIO,) 0 W EIRY SR
)
Plaintiff, )
)
vs. ) Case No. 89-C-575~C
)
LEE C. MOORE CORPORATION, )
)
Defendant. )
JUDGMENT ON DECISION BY THE COURT

This action came on for trial on June 25 and June 26, 1990,
before the Court, Honorable H. Dale Cook, District Judge, presid-
ing; and the issues having been duly tried and decision having
peen duly rendered pursuant to findings of facts and conclusion of
law stated orally and recorded in open court on July 11, 1990.

IT IS ORDERED AND Anmw_ﬁn that plaintiff take nothing, that

judgment be entered in favor of defendant.

H.: Eale Cook
quwzn STATES DISTRICT JUDGE

A

APPROVED:

/\Yif? ﬁ- SN

Thomas F. Birmngham, Esq. R? Scott Savage, OBA #7926
UNGERMAN & IOLA MOYERS, MARTIN, SANTEE,
1323 East 71st Street IMEL & TETRICK

P. 0. Box 701917 CER 320 S. Boston, Suite 920
Tulsa, Oklahoma 74170-1917 .- Tulsa, Oklahoma 74103
(918) 495-0550 (918) 582-5281

ATTORNEY FOR PLAINTIFF _' ATTORNEY FOR DEFENDANT
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UNITED §
NORTHERN

S DISTRICT COURT
HONG KONG TV VIDEO PROGRAM

P
No.88-C-646-C

VS.

UT LE, dba NAM HAI MARKET,
Def

V5.

LIN TA, dba THANH HA VIDEO
Third=-

L e

This third party actiem‘by Ut Le and Loi Thi Van against Lin

Ta came on for trial on eh 12, 1990, before the Court, Hon.

Dale Cook, Chief U.S. Dis#rict Judge, presiding. The issues

having been duly tried, the ®ourt hereby FINDS as follows:

1. The third party pléintiffs Ut Le and Loi Thi Van, doing
business as Nam Hai Mark#it, purchased a number of oriental

language videotapes from ¥d party defendant Lin Ta, doing

business as Thanh Ha Video Oklahoma City.

2. Of the videotapé rchased from Lin Ta, 726 tapes had
been wrongfully counterfei by Lin Ta or by persons working for
her and under her directia d control.
3. Third party pla: _ 8' possession of 726 counterfeit
videotapes obtained from-ﬁ_ 'Ta prompted the plaintiff Hong Kong

1l



TV Video Program, Inc., ﬁ@ﬂ owner of the copyrights in such

videotapes, to commence thﬁuabovewcaptioned action and to seize

1697 videotapes from the Nam Hal Market.

4. Third party d4dfendant Lin Ta's wrongful conduct
proximately caused injury ‘€@ the third party plaintiffs in the
amount of $22,297.51. -

IT IS THEREFORE ORDEREDP AND ADJUDGED that the third party

plaintiffs Ut Le and Loi i Van, doing business as Nam Hai
Market, recover of the thi@ﬁ party defendant Lin Ta the sum of
Twenty-two Thousand Two Huﬁﬁred Ninety-seven Dollars and Fifty-
one cents (%$22,297.51), wiﬁ? interest thereon at the rate as

provided by law, and their costs of the action.

Dated at Tulsa, Oklahom#, this ;ﬁ( day of é/ z 19920.

Signed) H. Dala C~nt
Chief U.S. District Judge

Approved as to Form:

ke b e

William E. Hughes
Attorney for Third Party Plajntiffs

/ e %aé///%ﬂé/

Walter Charles Moore
Attorney for Third Party Daﬁundant




RICT COURT FOR THE
ICT OF OKLAHOMA

UNITED STATES DI
NORTHERN DIS?T

UNITED STATES OF AMERICA, f

FILED
AUG1 1990

Plaintiff,
vs.

!
4
WILLIAM R. COATES; STATE OF )
OKLAHOMA ex rel. OKLAHOMA TAX }:° ck C. Silver, Clerk
COMMISSION; COUNTY TREASURER, }- Jotk STRICT ‘COURT
Tulsa County, Oklahoma; and Yy u.s.
BOARD OF COUNTY COMMISSIONERS, )
Tulsa County, Oklahoma, ¥y

)

l

Defendants. CIVIL ACTION NO. 90-C-235-C

S ] . A -
This matter comes on for consideration this __/ day

of /?Lzﬁrf , 1990. The Flaintlff appears by Tony M.

Graham, United States Attorneyﬁfor the Northern District of

Oklahoma, through Peter Bernhafdt, Assistant United States
Attorney; the Defendant, Stat f Oklahoma ex rel. Oklahoma Tax
Commission appears by Lisa Haﬁ; Assistant General Counsel; the

Defendants County Treasurer, ﬁﬁiﬂa County, Oklahoma, and Board of
County Commissioners, Tulsa Caﬁhty, Oklahoma, appear by J. Dennis

Semler, Assistant District Attorney, Tulsa County, Oklahoma; and

the Defendant, William R. Coa appears not, but makes default.

The Court being fully advised and having examined the

file herein finds that the De' ﬁdant, William R. Coates,

acknowledged receipt of Summofig’ and Complaint on May 5, 1990;

that Defendant, State of Okla ex rel. Oklahoma Tax

Commission, acknowledged receigt of Summons and Complaint on

March 22, 1990; that Defendant, County Treasurer, Tulsa County,

NGWE HJF e e T
BY 4. NV
P R(J . :1.":
UPON T

et - .
TR EETEy




M

Oklahoma, acknowledged receipt g£ Summons and Complaint on

March 22, 1990; and that Defendént, Board of County

Commissioners, Tulsa County, Oklahoma, acknowledged receipt of

Summons and Complaint on March 22, 1990.

It appears that the ﬁ endant, State of Oklahoma ex

rel. Oklahoma Tax Commission f;wéd its Answer on April 17, 1990;
the Defendants, County Treasur&é, Tulsa County, Oklahoma, and
Board of County Commissioners,”@ulaa County, Oklahoma, filed
their Answer on April 11, 1990f;and that the Defendant, William
R. Coates, has failed to answetihnd his default has therefore

been entered by the Clerk of this Court.

The Court further fimnds that this is a suit based upon
a certain mortgage note and for foreclosure of a mortgage

securing said mortgage note up&ﬁ_the following described real

property located in Tulsa Counﬁ”, Oklahoma, within the Northern

Judicial District of Oklahomaiﬂ;

Lot Seven (7), Block One (1), in
XYLER HEIGHTS ITION to the City
of Tulsa, Tulsa County, State of
Oklahoma, according to the recorded
Plat thereof.

The Court further f';=a that William J. Coates and

Thelma Coates became the reco éwners of the real property
involved in this action, by virtue of that certain Warranty Deed

dated March 21, 1974, from Do d E. Johnson, as Administrator of

Veterans Affairs, to William J} Coates and Thelma Coates, husband

and wife, as joint tenants an t as tenants in common, with

full right of survivorship, thié whole estate to vest in the



"

survivor in the event of the deﬁth of either, which Warranty Deed
was filed of record on March 25;_1974, in Book 4111, Page 897, in
the records of the County Clerkfof Tulsa County, Oklahoma.

The Ccurt further fin&p that on March 22, 1974, William
J. Coates and Thelma Coates exdﬁhted and delivered to the United
States of America, acting on b&ﬁglf of the Administrator of
Veterans Affairs, now known asf@hcretary of Veterans Affairs, a
mortgage note in the amount of_$9,500.00, payable in monthly
installments, with interest thétaon at the rate of B.25 percent
(8.25%) per annum. N

The Court further finds that as security for the
payment of the above-described ﬁbte, William J. Coates and Thelma
Coates executed and delivered ta'the United States of America,
acting on behalf of the Adminiuttator of Veterans Affairs, now
known as Secretary of Veterans_ﬁﬁfairs, a real estate mortgage
dated March 22, 1974 covering tﬁa above-described property. Said
mortgage was recorded on March ﬁﬁ, 1974 in Book 4111, Page 913,

in the records of Tulsa County, Oklahoma.

The Court further fiﬁjﬁ that, on June 10, 1985, Thelma
Coates died as was determined im the Decree Determining Death and
Terminating Tenancy, Case No. ?é86u590, dated September 22, 1986
and recorded on September 22, Iﬁﬂﬁ, in the District Court, Tulsa
County, Oklahoma. Upon the dau#h of Thelma Coates, the subject
property vested in her surviviﬁﬁ}joint tenant, William J. Coates,

by operation of law.



The Court further finds that, on May 14, 1986, William

J. Coates executed a Quit-Claim Deed conveying all his right,

title, and interst in the subfiict real property to William R.

Coates. This Quit-Claim Deedf ﬂﬁ recorded on October 31, 1986,

in Book 4979, Page 1936, in t ecords of Tulsa County,

Oklahoma.

The Court further fimds that the Defendants, William J.

Coates and Thelma Coates, made’;

aforesaid note and mortgage by reason of their failure to make

the monthly installments due ; ereon, which default has

continued, and that by reasonj’h@xeof, there is now due and owing

to the Plaintiff the principalfﬁum of $7,670.99 plus interest at

the rate of 8.25 percent per ampum from March 1, 1988 until

judgment, plus interest thereq-xer at the legal rate until fully

paid, and the costs of this action in the amount of $4.00 for

service of Summons and Complaiﬁi.

The Court further fiﬁﬁﬂ that the Defendant, State of

Oklahoma ex rel. Oklahoma Tax ission, has a lien on the

property which is the subject matter of this action by virtue of

Tax Warrant No. ITI89002756 dated February 17, 1989 in the amount

of $246.33 plus interest and pﬁﬁalty according to law.

The Court further £ # that the Defendants, County

Treasurer and Board of County 'iasioners, Tulsa County,

Oklahoma, claim no right, titl@ or interest in the subject real

property.




IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that the
Plaintiff have and recover judﬁ@ent in rem against the
Defendants, William J. Coates ﬁhd Thelma Coates, in the principal
sum of $7,670.99, plus interenﬁéat the rate of 8.25 percent per
annum from March 1, 1988 untiliﬁudgment, plus interest thereafter
at the current legal rate of Qﬁﬁg’percent per annum until paid,
plus the costs of this action:ik_the amount of $4.00 for service
of Summons and Complaint, plu&ihny additional sums advanced or to
be advanced or expended during this foreclosure action by
preservation of the subject pra@erty.

IT IS FURTHER onngnﬂﬁ; ADJUDGED, AND DECREED that the
Defenant, State of Oklahoma gxwgglm Oklahoma Tax Commission, have
and recover judgment in rem in the amount of $246.33 plus
interest and penalty accord;ng to law by virtue of Tax Warrant
No. ITI89002756 dated February 17, 1989.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that the

Defendants, County Treasurer &ﬁﬁ Board of County Commissioners,

Tulsa County, Oklahoma, have ng'right, title, or interest in the
subject real property. |

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that an
Order of Sale shall be issued_tﬁ the United States Marshal for

the Northern District of Oklahegia, commanding him to advertise

and sell with appraisement the: Maal property involved herein and

apply the proceeds of the sala aa follows:



First: _
In payment of the coste of this action

accrued and accruing incurred by the

Plaintiff, including the costs of sale of

said real property;
Second:

In payment of the judgment rendered herein in

favor of the Plaintiff.

Third: |

In payment of the DaJ”ﬁdant, State of Oklahoma ex rel.
Oklahoma Tax Commissﬁﬂp, in the amount of $246.33
together with intere&ﬁf&ﬁd penalty according to law.
Fourth: |

The surplus from saidfﬁale, if any, shall be
deposited with the Clﬁkk of the Court to

await further Order d: the Court.

IT IS FURTHER ORDERED, ADJUDGED, AND DECREED that from

=@aacribed real property, under

and by virtue of this judgment and decree, all of the Defendants

and after the sale of the abovew

lem since the filing of the

and all persons claiming under f
Complaint, be and they are fore;,r;barred and foreclosed of any

right, title, interest or claim in or to the subject real

property or any part thereof.

(Bigned) H. Dale Cook

 ED STATES DISTRICT JUDGE



ENNIS SEMLER, OBA #8076
ABsistant District Attorney
Attorney for Defendants,

County Treasurer and -
Board of County Commissioners,
Tulsa County, Oklahoma B

LISA HAWS:, OBA i#12,695

Assistant General Counsel -
Attorney for State of Oklahoma g .
Oklahoma Tax Commission .

Judgment of Poreclosure
Civil Action No. 90-C-235-C

PB/esr




IN THE UNITED STATES
NORTHERN DISTI

BTRICT COURT FOR THE
OF COKLAHOMA

NORTHWESTERN PACIFIC INDEMNITY
COMPANY,

Plaintiff,
APRIL CULWELL, GABRIELLE
RICHARDS, and NEUROLOGICAL
SURGERY, INC., and SAINT
FRANCIS HOSPITAL,
Defendants,
and
APRIL CULWELL,
Third Party Plaintiff
vVS.
LISA GALLERY, COMMERCIAL
UNION INS. CO., a foreign g
corporation, and the NORTHERN
ASSURANCE COMPANY OF AMERICA
a foreign corp.,
Third Party Defendant
OR
NOW ON this‘:zg1§fh J 7 1990, this matter
came on for hearing. The Co bei fully advised 1in the
premises hereby finds that B matter is dismissed as an

agreement has been reached by "fMe parties.

IT IS THEREFORE ORE D, ADJUDGED AND DECREED by

the Court that this matter is rteby dismissed.

E 'OF
RICT COURT




